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CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GUNDERSON, INC., an Oregon corporation (hereinafter called
Gunderson), INTERNATIONAL CAR COMPANY (Division of
International Ramco, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAB AND FOUNDRY
COMPANY, a Washington corporation (hereinafter called
Pacific Car), UNION PACIFIC MOTOR FREIGHT COMPANY, a
Nebraska corporation (hereinafter called Motor Freight),
TlIE D.UiHY PltOMlK'TH OF STEEL PlATtf CoHHOIEATfON, n Kllll-

sa> corporation (hereinafter called Darby) (the foregoing
companies beimr hereinafter called collectively -the Manu-
facturers or severally, the Manufacturer, or collectively or
severally called the Vendor as the context may require, all
as mon- particularly set forth in Article 27 hereof) and
UNION PACIFIC RAILROAD COMPANY, a Utah corporation
(hereinafter called the Company).

WHEREAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the 'Company has agreed to purchase, the new ,-
and rebuilt railroad equipment described in Schedule A */
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to be constructed by or for, and sold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment, will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for now and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ARTICLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, 'acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term "Equipment" as used in this
Agreement unless the •Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor 'assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement 'and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



of such election and furnish the Manufacturer with a copy
of such written consent. In the event of any sueh exclusion,
the Company and the Manufacturer shall execute an agree-
ment or agreements 'Supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time be filed or recorded. If the Manufacturer's
failure to deliver, on or before November 30, 1971, all the
Equipment, resulted from one or more of the causes re-
ferred to hi the preceding paragraph, the Company shall
nevertheless be obligated to accept such excluded equip-
ment., and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the Company
shall tirrnngc therefor, by means of a conditional sale, equip-
ment trust, or such other appropriate method of financing
the purchase.1, as the Company shall determine and as whall
be reasonably acceptable to the Manufacture]1.

From lime to time upon the completion of the construc-
tion of each unit or of a number of units of the Equipment,
such unit or units shall be presented to an inspector or other
authorized representative of the Company for inspection at
thu place designated for delivery of such unit or units, and
if such unit or units conform to the Specifications, require-
ments am! standards applicable thereto, and if delivery is
accepted, such inspector or authorized representative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of acceptance (hereinafter Ciillod the
Certificate of Acceptance) stating that such unit or units
have been delivered to the Company hereuuder in accor-
dance with this Agreement, have been inspected and ac-
cojitod by him on behalf of the Company, conform to the
speoifivalions applicable thereto, to all applicable Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can. Railroads and are marked in accordance with Article 6



hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1,1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall boar the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the 'Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ARTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



the Equipment, delivered to and accepted by the Company
in the calendar month preceding (or in respect of the final
Group, preceding or on, as the case maybe) the (Hosing Date
(fixed a? hereinafter provided) in respect of such Group.

Subject to the provisions of this Article 3, the Company
hereby acknowledges itself to hi- indebted to the Vendor in
the amount of, and hereby promises to pay in cash to Ihe
Vendor at such place as the Vendor may designate, the "Pur-
chase Price of the Equipment to be constructed «nd sold by
such Vendor, as follows:

(a) On the Closing Date, with respect to eacli Group,
an amount equal to (i) '10% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which settlement has theretofore
been, and is then being, made exceeds the s>um of (x)
$-1,550,000 plus (y) any amount previously paid under
ehiu.se (ii) of this subparagraph (a);

(&) On the next succeeding Closing Date following
receipt from each Manufacturer of its final certificate
(hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
s-ftltlcd for a.< provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
units, as stated therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the »um of the
Group Invoiced Purchase Prices of all such units; and

(c) In five substantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
to S0% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafter called the Conditional Sale In-
debtedness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of .subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the 'Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the .provisions of
any assignment of this Agreement, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The .term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



days" as u.-od herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
banking institutions are authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
interest at S^c per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America °as at the time of payment shall be legal tender
for the payrnonl of public and private debts. Payments to
Mainit'iicturcrs shall bo made in Federal Funds. In the
event of an s) assignment by a Manufacturer of its right to
receive any payment hereunder as hereinafter contem-
plated, such payment to its assignee shall be made in New
York Clearing House funds. In any case where the date of
a payment provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law to close,
then such payment need not be made on such date but may
be made on the- next succeeding business day and such exten-
sion of time shall, in any case, bo included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

4. Taxes. All payments to be made by the
Company hereunder will bo free of expense to the Vendor
for collection or other charge? and will be free of expense
to the Vendor in respect of the amount of any local, state
or federal taxes (othor than income, gross receipts [except
gross income or gross receipts taxes in the nature of sales
taxes] excess profits and similar taxes) or license feos, finos
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, lioivever, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession



9

ami use thereof by the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thereof and additions thereto (except
such us are not required pursuant to the applicable laws
or rules referred to in Article 9 hereof and as may be
removed without in any way affecting or impairing either
the originally intended function or the use of any such
unit of tho Equipment) shall constitute accessions to the
Equipment and shall be subject to all tho terms and condi-
tions of this Agreement and included in the term "Equip-
ment" as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
contained shall have been performed by the Company, ab-
solute right to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute n bill or bills of sale of the Equipment transfer-
ring the1 Vendor's title thereto and property therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of sale lo the Company at its address specified in
Article 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may be necessary or appropriate
in order then to make clear upon the public records the
title of the Company to the. Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hereof and not theretofore applied as 'therein
provided. The Company hereby waives and releases any
and all right>, existing or that may be acquired, in or to
the payment of any penalty, forfeit or damages for failure
to cxeculu and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

AETICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indemnifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The 'Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of identification of the interest of llie Company or such
Affiliate or lessee therein.

ABTICLK 7. Replacement of Equipment. In the event
Lliat auy imil of Equipment shall be worn out, lost, con-
demned, stolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permanently inifit for
use f rum any cause whatsoever (sueli occurrences bei ng here-
inafter called Casualty Occurrences) prior to the payment
of the full amoiml of the Conditional Sale Indebtedness,
together with interest thereon, and all oilier payments
required hereby, the Company sliall promptly (after it has
knowledge of such Casually Occurrence) and fully inform
the Vendor in regard thereto. When tho total Casualty
Value (as hereinafter defined) of units that have suffered a
Casualty Occurrence shall exceed £100,000 (exclusive of
units having suffered a Casualty Occurrence wit]] respect to
which a payment shall have been made to the Vendor pur-
suant to tlii-i Article 7) and tho Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to tho Vendor a sum equal to the Casualty Value of such
unit.-, as of the date of such payment, and shall fde with
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of Mich unit of Equipment suffering
a Casualty Occurrence, and the Vendor shall not there-
after have any interest in Mich uni-t or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casualty Value of any unit Milforing a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall be that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hcreinbelow provided for in
the nest succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last 'Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hcreunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall bo taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordance with Section 20c of tho Interstate Commerce
Act of an appropriate supplemental agreement describing
such replacements) and do any and all such acts as may be
necessary to cause such replacement* to conn- under and be
subject to tliis Agreement, and to protect the title of the
Vendor to such replacement units. All such replacement
unils shall 'be warranted in like manner as it customary
for unit:* of like type and age. Whenever the Company shall
file with the Vendor a written direction to apply amounts
toward the cost of any replacement unit or units, the. Com-
pany shall lile therewith in such number of counterparts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit is standard-
gauge railroad equipment (other .than work or passcu-
ger equipment) first put into service no earlier than
Al ay 1, 1971, and is warranteed 'by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of such replacement unil and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and clear of alJ prior claims, liens, security interests
and other encumbrances except Permitted Liens as
defined in Article 12 thereof, that such unil has come
under and become subject to this Agreement and that
the Company has duly filed with the Interstate Com-
merce Commission, as provided by the third paragraph
of this Article 7, the supplemental agreement required
hereby and duly taken all other action required hereby;
and

(X) a bill of wvlc to the Vendor from the owner of
such replacement units in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated "prime" or its equivalent toy
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Article 7 (including
i'or this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ARTICLE 8. Maintenance and Repair. The Company will
j'.l i i l l time> maintain the. Equipment in good order and
good running repair at its own expense.

ARTICLE !). Compliance with Laws and Rulvn. Dining
the term of this Agreement the Company will comply in
all respects with all laws of the jurisdictions in which
operations of thu Company involving the Equipment may
extend, with the interchange rules of the Association of
American Railroads and with all lawful rules of the Depart-
ment of Transportation, the Interstate Commerce Commis-
sion and any oilier legiflativo, executive, administrative
or ."judicial body exercising any power or jurisdiction over
the Equipment, to the extent that siich laws and rules affect
the title, operation or use of ihe Equipment; and in the
event that such laws or rules require the alteration of the
Equipment, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper condition for
operation under such laws and rules; provided, howercr,
that the Company may, in good faith, contest HIP validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Vendor,
adversely affect the property or rights of the Vendor
here under.

ARTICLE 10. Reports and Inspections. On or before
April «'!0 in each year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment Mgned by an officer of the Company as of the preceding
December .'51, (a) showing the amount, description and
numbers of the Equipment then covered hereby, the amount,
description and numbers of all units of the Equipment that
may l;;ivc. .--iifi'ivd i) Casualty Occurrence during the pre-
t't'diiijL;.1 calendar year (or shice the date of this Agreement in
the case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany's records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

ABTICLK 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hcreunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonable, manner and the non-payment thereof docs not,
in the opinion of 1 lie Vendor, adversely affuct the property
or rights of the Vendor hereunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall be secured by and under this
Agreement.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent or undeter-
mined or inchoate nialerialmen's, mechanics', workmen's,
repairmen's or other like liens arising in the ordinary
course of business and, in each case, not delinquent (such
liens being herein called Permitted Liens).

ARTICLE 13. Company's Indemnities; Manufacturers'
Warranties. The Company agrees to indemnify and save
harmless the Vendor and eacli Manufacturer from and
against ail losses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, or out of the use and operation thereof by the Com-
pany during the period when title thereto remains in the
Vendor or the transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and all other payments as herein provided, and the
transfer of Title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

After acceptance by the Company of any unit or units of
Equipment as provided for under Article 2 hereof, the Com-
pany will bear the risk of, and shall not be released from its
obligations hereunde.r in the event of, any damage to or tho
destruction or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the article or material originally specified, or accc-pl the
original article or material with siich warranty as may be
secured.

Each Manufacturer agrees with the Company that the
acceptance of any unit by the Company under Article 2
hereof shall not be deemed a waiver by the Company of
any of its fights under this paragraph. This warranty shall
con tin UP in full foive and effect for the period staled not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payment* as herein provided, and the transfer of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

ARTICI.K 14. Patent Indemnities. Except in cases of
design^ sy.sioms, prooess-es or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a result of specificafion by the Company, and articles and
materials s-pecifiod by Ihe Company and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold 'the Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Company, or the user of any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of 'any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Mami-
facturer harmless from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the. Vendor and/or the Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company mid not de-
veloped or purported to be developed by the Manufac-
turer or article or material specified by the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which isuch Manufacturer has or hereafter
shall have against the originator of 'any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company 'and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation, thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute 'and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the 'Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure on undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full 1'orcc and effect, notwithstanding the fall payment of
the Conditional Sale Indebtedness, together with inlorost
thereon, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

AHTICLE 15. Assignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling (-lock of the Company, and which, by execution
of an appropriate instrument satisfactory to the Vi-ndor,
shall assume and agree to perform each and all of the
obligations and covenants of the Company horeunder, shall
not be deemed a breach of tlu's covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right io re-
ceive the payments herein provided to be made by the Com-
pany, may bo assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any assignee to, or relieve any
Manufacturer from, any of its obligations to cause to be
constructed and to deliver the Equipment in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subpanigraphs
(a) and (b) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give "written notice to the Company, together



22

•with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hcreunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor's rights hereuudor in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
name's and word or words to be marked on each side of
each unit of the Equipment so as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall bo specified by such assignee, subject to
the requirements of the laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or to a successor agent in case, and to the
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be borne by the Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent, if tho first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each settlement for a Group of Equipment
subsequent to such transfer or assignment, deliver to the
assignee, at the time of delivery by the Company of notice
fixing the Closing Date with rcppeet to such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer mid tlu> assignee shall not make payment to such
Manufacturer on the Closing Date with respect to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of such Group payable by the
Company pursuant to subparagraph (c) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the 'Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ARTICLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other sums becoming
due from the Company under this Agreement other than
those hereinabove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
tiea to this Agreement that if, following any such assign-
ment by a Manufacturer to an assignee or a single agent for
si'veral assignees, an Event of Default shall have occurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacture]' so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

ARTICLE 17. Defatdts. In the event that any one or more
of the following Events of Default shall occur and be con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of the Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(b) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its part
to bo kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(c) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall he filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only HO long as such stay
shall continue in force or such ineffectiveness sliall
continue), all the obligations of the 'Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in 'such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall ibe commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations^ ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the 'Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Defaiilt the Vendor may, upon written notice to .the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action 'by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of #% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance' of the imiobtodiie-ss, pay-
able as aforesaid, in respect of the aggregate Purchase
Price of the Equipment, and to collect such judgment out of
any property of the Company wherever situated.

The Vendor may at its discretion Avaive any such Event
of Default and its consequences and rescind and 'annul any
such declaration by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

Armn.B 18. Rrmeflif's. If an Even! of Default shall have
occurred and be continuing as hereinabove provided, then
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately clue and payable as hereinbefore pro-
vided and during the continuance of such Event of Default,
the Vendor may, upon such furlhor notice, if any, as may be
required for compliance with any mandatory requirement of
law applicable to the action to be taken by the Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor 'shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred 'and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and



29

after the entire indebtedness in reject of the aggregate
Purchase Price of the Equipment shall havo been declared
immediately due and payable, as hereinbefore, provided, llie
Vendor (aftur retaking possession of tho Equipment as
hereinbefore in this Article 18 provided) may, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its election retain the Equipment as its
own and make sueh disposition thereof as the Vendor shall
deem Jit, and in f«ucli event all the Company's rigMs in itlie
Equipment will thereupon terminate and all payments
made by the Company may be retained by the Vendor as
compensation for tho UPO of the Equipment by the Com-
pany; provided, however, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (including, without limitation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, together with interest thereon accrued and unpaid),
and all other amounts payable by the Company under tliis
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, fit its election and upon reasonable notice to
the Company and to any other person to whom notice of
time and place must be given by law, sell the Equipment, or
any unit thereof, freo from any and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equity, at public or private sale
and with or without advertisement as -the Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
havo no obligation to, leave from time to 'time any or all
units thereof to such persons or corporations on such terms
mid for such periods as it shall deem •advi.-.ablc, all subject to
mid in compliance with any mandatory requirement? of law
then in force and applicable- to such sale; pro-rifled, how-
ever, that if prior to such sale and prior to the making of a
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contract for such, sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. Tf such sale shall be a private sale'per-
mitted by such requirements, it shall be subject to the right



31

of the Company to purchase or provide a purchaser, within
10 days after notice of ihe proposed sale price1, at the
same price offered by the intending purchaser or a belter
price. To the extent not prohibited by any such require-
ments of law, the Vendor may hid for and become ihe pur-
chaser of tin1 Equipment, or any unit thereof, so offered
for wale, without accountability to the 'Company (except to
the extent of surplus money received as hereinafter pro-
vided in this Article 1H), and in payment of the purchase
price therefor the Vendor shall be entitled, to the extent
not prohibited as aforesaid, to have credited on account
thereof all sums due to the Vendor from the Company
here under.

Each and every power and remedy hereby specifically
given to the Vendor shall bo in addition to every other
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be exercised from time to time and
simulianeously and as often and in such order as may be
deemed expedient by the Vendor. All such powers and
remedies shall be cumulative, and ihe exercise of one shall
not be deemed a waiver of the right to exercise; any other
or others. Xo delay or omission of the Vendor in Ihe exer-
cise of any such power or remedy and no renewal or exten-
sion of any payments due hereimder shall impair any such
power or remedy or shall be construed to be a waiver of
any default or an acquiescence therein.

If, after applying all sum? of money realized by tin;
Vendor under the remedies herein provided, there shall re-
main 'any amount due io it under Ihe provisions of this
Agreement, the Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a judgment there-
for against, the Company. If, after applying a? aforesaid
all sums realized by the Vendor, (here shall remain a sur-
plus in ihe possession of the Vendor, such surplus shall be
paid to the Company.
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The 'Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ARTICLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into 'any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

AKEICLB 20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor's right 'thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder



shall not 1)0 deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

ABTICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20e of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ABTIOLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to tliis Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, thon any succes-
sor agent to such agent shall also be considered the first
assignee.

ARTICLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Ghmderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, io International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005; and to The Darby
Products of Steel Plate Corporation, at First1 and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Maimfacturcr. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ARTICLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to 'all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

AKTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid iinless in writing and
duly executed on behalf of the Vendor and 1he Company.
This Agreement, including Schedule A attached hereto, ex-
clusively und completely statos the rights of the Vendor and
the Company with respect to the Equipment and amends
and supersedes all other agreements, oral or written, with
respect to the Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Oar and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

AUTIOLE 27. Definitions. The term "Vendor", when-
ever used in- this Agreement, means, before any assign-
ment of any of it;» rights hereunder each Manufacturer, and
any successor or successors for the time being to its manu-
facLurijig properties and business, and, after any such as-
signment, both any assignee or assignees for Ihe time being
of such particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
hereunder that are retained and excluded from any assign-
ment; and the term ' 'Manufacturer", whenever used in
this Agreement, means both before ami after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties anil
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
lirst sentence of Article 15 hereof.

28. Execution. This Agreement, may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together whall constitute but one and Ihc same
contract, which shall be sufficiently evidenced by any such
original counterpart. Although this Agreement is dated
for convenience as of May 1, 1971, the actual date or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto -affixed, duly
attested, all as of the date first above written.

GENERAL ELECTRIC COMPANY

By ..
Locomotive

Products Department
Attest :

GUNDERSON, INC.

By
Attest: Vice President

Secretary

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

- ' By
Divisional President

Attest:

Secretary



Attest:

Attest:

Attest:
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PACIFIC CAR AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOR FREIGHT COMPANY

By
Vice President

Secretary

TILE DARBY PRODUCTS OF STEEL PLATE
CORPORATION

By
President

Asst. Secretary

Attest:

UNION PACIFIC

Vice President

Secretary
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STATE OP — *• ss *
COUNTY OP

On this f/A day of /^wf's/, /f7/ , before me person-
ally appeared C s. Bress/fr p to me personally known,
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Fotary Public

AUBREY A. FROMKNECKT, NOTARY PUBLIC

ERIE. ERIE COUNTY. PENNSYLVANIA

MY COMMISSION EXPIRES DEC 9, J«*

STATE OP
COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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STATK: OF XF.W YORK.
K8 "COUNTY OF ERIE

On this day of , before me person-
ally appeared KARL S. LONCJ, to me personally known, who,
being by mo duly sworn, says that he is President of INTKR-
NATIOXAL OAK COMPANY (Division of International Ranico,
Inc.) thai one of the seals affixed to the foregoing instru-
ment is the corjjorate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE OP
COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAII ASU FOUNDBY COMPANY, that one of the
seals affixed lo the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was .the free aot and deed of
said corporation.

Notary Public
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STATE OF
COTJNTY OF SS<:

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
CSQ •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DABBY PBODTJCTS or STEEL PLATE COEPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE OP ?fa
COUNTTO*/* -* ss>:

On this //" day of/^^'/.-/..'•>/> , before me person-
ally appeared . 3f c '-i !*r-Xl> , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC RAILROAD COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was 'the free act and deed of
said corporation.

Notary Public

ri:7AFJITH L. C3ALPINC (t'-t.t.a)
Nolu.y Puy,:', L'l •!.-• ',! '•'.:•.'. Y'j.'k

T«a JO .11 i -. 'O

C-.n,ii:sniori L>(,i, ju V!j-;h iC
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SCHEDULE B

Manufacturer

General Electric

Gmiderson
Motor Freight

International Car
Darby

Pacific Car

Warranty

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a new part to replace
any part that may fail under normal service within
two years after shipment from the Manufacturer's
pJant or before the unit of Equipment in which such
part is located has .been 250,000 miles- in scheduled
service, whichever event shall firsl occur, because
of fauliy work done by the Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective [>art or to pay
the eosl of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Oars with Inter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
lo the Company at the Manufacturer's plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer's plant 'because of
faulty work done or defective material made by
the Manufacturer.

To repair the defect at tlie Manufacturer's plant
or to replace the defective part or to pay the
cost of repair or replacement according to the
A All (•ode of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffic, any part of any unit that may
fail under normal service wiibin two years after
delivery of su(h unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GENERAL, ELECTRIC COMPANY, a New York
corporation (hereinafter called General Electric), GUNDER-
SON, Ixc., an Oregon corporation (hereinafter called Giin-
derson), INTERNATIONAL CAR (IOMPANT (Division of Inter-
national Ramco, Inc.), an Illinois corporation (hereinafter
called International Car), PACIFIC CAR AND FOUNDRY COM-
PANY, a Washington corporation (hereinafter nailed Pacific
Car), UNION PACIFIC MOTOR FREIGHT COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), TIIE DAUBY
PRowt'Tri OK STF.RI, PLATE CORPORATION, a Kansas corpora-
tion (hereinafter called Darby) (the foregoing companies
being hereinafter culled collectively the Manufacturers or
severally -the Manufacturer) and THE CHASE MANHATTAN-
BANK (National Association), a national banking associa-
tion with its business address at 1 Chase Manhattan Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafter called the
Finance Agreement) and said banking corporation, so act-
ing being hereinafter called the Assignee.

WHEREAS, the Manufacturers and Union Pacific Railroad
Company, a corporation duly organized and existing under
the laws of the State of Utah, with an office in Now York,
New York (hereinafter called the Company), have entered
into a Conditional Sale, Agreement, dated as of May 1, 1971
(hereinafter ealled the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment):

Now, THEREFORE, Tins AGREEMENT WITNESSETH : That,
in consideration of the sum of One Dollar ($1.00) and
other good and valuable consideration paid by the Assignee
to the Manufacturers, the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SECTION 1. Each Manufacturer hereby assigns, transfers
and sets over unto the Assignee, its successors and assigns:

(«) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally



delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title'and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (6) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(e) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to the provisions of Article la of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respect of the Equipment shall
be and remain enforceable by the Company, its successors
and assigns, against and only against the Manufad urer. In
furtherance of the foregoing assignment and transfer, the
Manufrieturer hereby authorizes ami empowers the As-
signee in the Assignee's own name, in the name of the
Assignee's nominee, or in the name of and as attorney, hero-
by irrevocably constituted, for Hie Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any and all sums
to which the Assignee is or may become entitled under this
Assignment and compliance by the Company "with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and liability
and for the sole benefit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

SKOTION 2. Each Manufacturer covenants and agrees
that it will cause the Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement to be con-
st muted in full accordance with the 'Conditional 'Sale Agree-
ment and will deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement; and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and conditions of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warrant to the Assignee and the Company that at the
time of delivery and acceptance of each unit of the Equip-
ment sold by it, it had legal t i t le to such unit and good and
lawful r i ,«f l i t to sell such unit and the title to such unit was
free of all claims, liens, security interests and other encum-
brances of any nature except only the rights of the ('ompany
under tlie Conditional Sale Agreement and us to units
manufactured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, bo-



twecn Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims 'Originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional 'Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of this assignment or of successive assignments or trans-
fers. Tho Manufacturer shall have no liability under tlio
foregoing provisions of this Section y unless (a) the
Assignee, in any such suit, proceeding or action hy the
A-»ignoe, hereinabovc described, promptly moves or takes
other appropriate action on the basis of Article 15 of Iho
Conditional Sale Agreement, to strike any such defense,
set-off, counterclaim or recoupment assorted by iho Com-
pany and the court or other body having jurisdiction in
such suit, proceeding or uotion denies such motioti or other
action and accepts sucli defense, si-t-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
defense, hoi-olT, counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, *et-off, counterclaim or recoupment.
Tho Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payment.-, and counsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction of the Equip-
ment, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

SECTEOX 4. Each Manufacturer will cause to bo plainly,
distinctly, permanently and conspicuously marked on each
side of each unit of the Equipment, at the time of delivery
thereof to the Company, in letters not lew than one. inch
in heighi, the following legend:

"OWXJSD RY A SKClUiJiL) PARTY U.NDBU A SEOintlTY A«IIF.E-

MKNT FJLKI> UNDEJI inn IXTEUHTATB COHMEUCE ACT, SEC-
TION 20c".
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SECTION 5. Upon payment to a Manufacturer of an.
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific



Fruit Express Company, and covenanting to dcfoud
the titlo to such units against the demands of ali per-
son* whomsoever based on claims originating prior to
the delivery of such units by such Manufacturer;

(i) Certificate or Certificates of Acceptance signed
by an authorized representative of the Company
stating that Iho units of the Equipment of the Manu-
facturer in such Group have been delivered to tlus
Company in accordance with the Conditional Sale
Agreement, have been inspected and accepted by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce Commission requirements and specifications,
and to all standards recommended by the. Association
of American llailroads, reasonably interpreted as
being applicable to such equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on each side of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

iiv A SKCUIIED PAHTY U M D K B A SECURITY
FILED UNDKK TIIF. INTERSTATE COMMERCE

ACT, SEUTIOK 20o".

(c) Invoice of each Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as to the correctness of the prices of such units as set
forth in said invoice;

(r f ) An opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the. Assignee and the
Investors named in the Finance Agreement, dated
a-> of suc.ii Closing Date, staling that (i) the Finance
Agreement, assuming due authorization, execution and
delivery by such Investors, ha* been duly authorized,
execnk-d and delivered and is a legal, valid and binding
instrument, ( i i ) the Oonditiou.il 'Sale Agreement has
been duly authorized, executed and delivered by the
Company and the Manufacturers and is a legal, valid
and binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-



poratioti, and has the power and authority to own its
properties and to curry on its business as now con-
ducted ;

(/) In respect of (he1 Closing1 Date relating to >the
initial settlement for l<]quipment under 'this Section 6,
an opinion of counsel for each Manufacturer, dated as
of such Clo.-ing Dale, stating ihal (i) the Manufac-
lurer is u duly organized and existing corporation in
good standing1 undur the laws of the jurisdiction of its
incorporation and has the power and authority to own
its properties and to carry on its business as now con-
ducted, (ii) the Conditional -Sale Agreement has been
duly authorized, executed and delivered by the Manu-
facture]1 and i> a valid instrument binding upon and
enforceable against the Manufacturer in accordance
with its terms, (iii) this. Assignment has -been duly
authorized, executed and delivered by the Manufac-
turer and is a valid instrument binding upon and en-
forceable against the Manufacturer in accordance with
it> terms, and (iv) the Assignee ia vested, with all the
rights, title and interests and powers, privileges and
remedies of Ihe Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respect of
each Closing J)ate, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
spect of the initial (.Hosing Date and slating that title
to the unir« of Equipment in such Group is validly
vested in the Assignee, and that such units, at the time
of delivery thereof to the Company in accordance with
the provisions of the Conditional Hale Agreement, were
free of all claims, liens, security interests and other
encumbrances except only the rights of the Company
under the Conditional Sale Agreement and, a* to the
units manufactured by Pacific 'Car, Ihe rights of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same date between the Company
and Pacific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in 'accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each -Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purchase Price of the Equipment to he settled for on
such Closing Date, the Company shall be relieved of its
indebtedness in respect of the Purchase Price of the Equip-
ment under subparagraph (c) of the third paragraph of
Article 3 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company. By any
such payment, however, the Company shall not acquire any
rights undur this Assignment.

It is understood and agreed that the Assignee shall not
be required to make (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement, pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hereuuder shall not be obli-
gated to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

SECTION 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the Assignee hereunder. In compliance with Article 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhattan Bunk, (X.A.), Corporate Trust Administration,
1 Chase Manhattan Plaza, New York, New York 10015 or
such other address as the Assignee shall have furnished in
writing to the Company.

SECTION 8. Each Manufacturer hereby:

(a) represents and warrants to the Assignee, its SUR-
cessor.s and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(&) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1,1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by 'Section 20c of the
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Tntercstato Commerce Act, and .to the recording provisions
of any other statutes pursuant to which this Agreement may
1)6 recorded.

IK WJTNKSS WIIKHKOF, the parties hereto, eac'h pursuant
to due corpoi-ate authority, have caused this instrument to
be executed in their respective corporate names by duly
authorized officers, or representatives, and their respective
corporate &oals to be hereunto affixed and duly ai tested, aJI
as of the date first above written.

GENERAL ELECTRIC COMPANY

By
Attest: , Vioo Prcpidcnt

> • t - - f i - . £ ' ^.j..,'./:.,{.>:*
. ! Secretary

GUXDBBSOX, INC.

By
Attest: Vice President

Secretary

INTERNATIONAL CAB COMPANY
(Division of International Itamco, Inc.)

By
Attest: Divisional President-

Secretary



Attest:
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PACIFIC CAB AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOB FREIGHT COMPANY

By
Vice President

Attest:

Secretary

THE DABBY PBODUCTS OF STEEL PLATE
COBPOBATION

By
President

Attest:

Asst. Secretary
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Attest:

THE CHASE MANHATTAN BANK,
(National Association),

By ...
Vice President

rV>. . .' ,-i t •

Asst. Secretary
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STATE OF
COUNTY OP ss"

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND FOUNDRY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE ov Pe n/is /'</«* '*
COUNTY OF

On this day of /4w?w&A J1~H , before me person-
ally appeared £.5 8^eis/e/- , to me personally known, ...
who, being by me duly sworn, says that he is «i Vioo ProDi'/V'fl-'y*7'' "^ "*

Produces btpfrt-Ag^ of GENERAL ELBCTEio COMPANY, that one of the seals
7*^ " ̂  __ *

affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

/^Notary Public

AUDREY A. FROMKNECHT, NOTARY PUBLIC
ERIE, ERIE COUNTY, PENNSYLVANIA

Hit COMMISSION EXPIRES DEC 9.
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STATE OP
ss *COUNTY OF

On this day of , before me person-
ally appeared , to me. personally known, who,
being by me July sworn, says that he is a Viee President of
Gk-KijjJHsoN, INC., that one of the >cals affixed to the i'orego-
inir iu^ti'iiineii't. is the corporate seal of said corporation, thai
.said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged thai I he execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

SlATB OK \E\V YoilK
SS "

Coi'NTY I I L ' " KlllK

On this day of , before me person-
ally appeared KAMI S. LONU, to me personally known,
who, being by me duly sworn, says that he is a Presi-
dent of IXTERNATIOIS-AL OAR COMPANY (Division of Inter-
national Rarnco, Inc.) that one of the seals affixed
to the foregoing instrument is the corporate seal of
said corporation, that >aid instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OP
COUNTY OP ss>:

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOE FBEIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OP
f, ss.:COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE OF<#^/7 /
Couxw '- SS<:

On this I2tft day of tufcua , beforo mo person-
ally appeared «J- ^ HuVv^^. ^ ̂ Q me personajiy known,
who, being by me duly sworu, says thai he is a Vice Presi-
dent Of Tj lh ( 'HAHJ: MANHATTAN BANK, (X.A.), lliat (HHJ of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
; , I ' :• I I''

Hi lvv i: ' . ' . , ' 'I '• -f, I'm*

C1 -•:'.: - '! M V 'ii'l! 'iM ••
Cll I'lll It,!' •' !• . • 'i '.. IL
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Eeceipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UNION PACIFIC, RAILROAD COMPANY

By
Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT

Dated as of May 1, 1971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Runico, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

HIE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of May 1, 1971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent



CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GITNDKRSOX, lye., aii Oregon corporation (hereinafter called
Gunderson), IN-TERXATIONAL OAR COMPANY (Division of
International Ramco, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAR AND FOUNDRY
COMPANY, u Washington corporation (hereinafter called
Pacific Car), UNION PACIFIC MOTOR FREIGHT COMFAITY, a
Nebraska corporation (hereinafter called Motor Freight),
Tut: DAKIJY PF:oimc'i>i or STEEL PLATE COWOISATJON, a Kan-
sas corporation (hereinafter called Darby) (the foregoing
companies bi'iu,"1 hereinufter called collectively the ifanu-
i'ad urcrs oi1 severally, the Manufacturer, or collectively or
severally called the Vendor as the context may requiiv, all
as IJIUIT particularly set forth in Article '27 hereof) and
r.NjoN PACIFIC RAILROAD COMPANY, a Utah corporation
(hereinafter called the Company).

WEIBHEAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment described in Schedule A
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to be eoiii»trucU'd by or for, and sold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof



as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called .the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

AETICUB 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, -acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term "Equipment" as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



of such election and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
Die Company and the Manufacturer shall execute an agree-
ment or agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time be filed or recorded. If the Manufacturer's
failure to deliver, on or before November 30, 1971, all the
Equipment, resulted from one or more of the causes re-
ferred to in the preceding paragraph, tho Company shall
nevertheless be obligated to accept auch excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the Company
.shall arrange therefor, by means of a conditional salo, equip-
ment trust, or such other appropriate method of financing
the purchase, as the Company shall determine and as shall
110 reasonably acceptable to the Manufacturer.

PVom time to time upon the completion of the construc-
tion of each unit or of a number of units of the Equipment,
such unit or units shall be presented to an inspector or other
authorized representative of the Company for inspection al
the place designated for delivery of such null or units, and
if such unit or units conform to the Specifications, require-
ments and -.taudards applicable thereto, and if delivery is
accepted, such inspector or authorized representative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of acceptance (hereinafter called the
Certificate of Acceptance) stating that such unit or units
have been delivered to the Company hereunder in accor-
dance with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
specifications applicable thereto, to nil applicable Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6



hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1,1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and 'accepted by the Company herc-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1,1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of lass of or damage to such unit.

ARTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



the Equipment, delivered to and accepted by the Company
in tho calendar month preceding (or in respect of the final
Group, preceding or on, as tho case may bo) the (losing Date
(fixed as hereinafter provided) in respect of such Group.

Subject io the provisions of thi* Article 3, tin1 Company
hereby acknowledges itself to be indebted to the Vendor in
tho amount of, and hereby promises to pay in cash to the
Vendor at .such place as the Vendor may designate, the Pur-
chase I'rice of the Equipment to be constructed and sold by
such Vendor, as follows:

(a) On ihe Closing Date, with respect to each Group,
an amount equal to (i) '2to% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to S0# of the sum of the
Group Invoiced Purchase. Prices of all other units
of thn Equipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,500,000 plus (y) any amount previously paid under
clause ( i i ) of this subparagraph (a);

(&) On the next succeeding Closing Date following
receipt from each Manufacturer of its final certificate
(hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of Its units in all Groups
«.ettled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
units, a* stated therein (hereinafter called the P'inal
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(c) In five substantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
to 80%' of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafter called the Conditional Sale In-
debtedness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case



the amount payable pursuant to this suibparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the 'Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25$>
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



"business days" as used herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
bauking institutions arc; authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
interest at 8% per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America 'as at the time of payment shall bo legal tender
for the payment of public and private debts. Payments to
Manufacturers shall be made in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
receive any payment hereunder as hereinafter contem-
plated, such payment to its assignee shall be made in New
York Clearing House funds. In any case where the date of
u payment provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
011 which banking institutions are authorized by law to close,
then such payment need not be made on such date but may
lie made on the next succeeding business day and such exten-
sion of time shall, in any case, be included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, Hie Company
shall not have the privilege of prepaying any instalment of
its indebtedness horeunder, prior to the date it becomes due.

4. Taxes. All payments to be made by the
Company herenndcr will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respect of the. amount of any local, state
or federal taxes (other than income, gross receipts [except
gros> income or gross receipts taxes in the nature of sales
taxes"! excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hcreunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thereof and additions thereto (except
such as are not required pursuant to the applicable laws
or rules referred to in Article 9 hereof and aa may he
removed without in any way alTeetiug or impairing either
the originally intended function or the use of any such
unit of Hie Equipment) shall constitute accessions to tho
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in the term "Equip-
ment" as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
contained shall have been performed by the Company, ab-
solute right to the possession of, title; to, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if requested by ihe Company, will
execute a bill or bills of sale of the Equipment transfer-
ring the Vendor's title thereto and property therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of hale to the Company at its address specified in
Article 2.*? hereof, and will execute in the same manner
ami deliver at ihe same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as maybe necessary or appropriate
in order then to make clear upon the public records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant, to
Article 7 hereof and not theretofore applied as therein
provided. The Company hereby waives and releases any
and nil rights, existing or that may be acquired, in or to
the payment of any penalty, forfeii or damages for failure
to execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ARTICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of identification of the interest of the Company or such
Affiliate or lessee therein.

AUTICLF. 7. Replacement of Equipment. In the event
that any unit of Kquipi'ient shall be worn out, lost, con-
demned, sjolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permanently unlit for
use from juiy cause whatsoever (such occurrences being here-
inafter called Casualty Occurrences) prior to the payment
of the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments
required hnreby, the Company shall promptly (after it has
knowledge of such Casualty Occurrence) and fully inform
the Vendor in regard thereto. When the total Casualty
Value (as hereinafter defined) of units that have suffered a
Casualty Occurrence shall exceed $100,000 (exclusive of
uniis having suffered a Casualty Occurrence with respect to
which a payment shall have been made to the Vendor pur-
suant, to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal lo the Casually Value of such
units, as of the date of such payment, and shall file wilh
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of such unit of Equipment suffering
a Casualty Occurrence, and the Vendor shall not there-
after ha\e any interest in such unit or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casualty Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall be that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to ihe first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of -their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall bo taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordance with Section HOc of the Interstate Commerce
Act of an appropriate supplemental agreement describing
such replacements) and do any and all such acts aw may be
necessary to cause such replacements to come under and be
subject lo this Agreement, and to protect th<! t i t l e of the
Vendor to such replacement uniis. All such replacement
units shall be warranteed in like manner as is customary
for units of like type and age. Whenever tho Company shall
lik' with the Vendor a written direction to apply amounts
toward tho cost of any replacement unit or units, the Com-
pany shall lilt; therewith in such number of counterparts as
may reasonably he requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit is standard-
gauge railroad equipment (other than work or passen-
ger equipment) first put into service no earlier than
May 1, 1!)71, and is warranteed by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of Midi replacement unit and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and clear of all prior claims, liens, security interests
and other encumbrances except Permitted Liens as
defined in Article 1- thereof, thai such unit has cornu
under aud become subject to this Agreement and that
tlie Company has duly filed with the Interstate Com-
merce Commission, as provided by the third paragraph
of th ih Article 7. the supplemental agreement required
hereby anil duly takuu all othur aclion required hereby:
and

(3) a bill of sale lo the Vendor from the owner of
such replacement units in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated'' prime'' or its equivalent by
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including 'accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Article 7 (including
for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ARTICLE 8. Mamie-nance and Repair. The Company will
nl all time* inaJuLiiii] the Equipment in good order and
good running repair at its own expense.

9. Compliance, with Laic ft and Rides. During
the term of this Agreement Ihe Company will comply in
all respects with all laws of tho jurisdictions in which
operations of tin- Company involving the Equipment may
extend, with the interchange rules of the Association of
American Kai'roails and with all lawful rules of the Depart-
ment of Transportation, tin- Interstate Commerce (Commis-
sion and any oilier legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the Equipment, to the extent that such laws and rules tififcct
tlie title, operation or use of the Equipment; and in the
event thai such law> or rides require the alteration of the
EquipiM'sil, the Company will conform therewith, at its ex-
pense, nnd will maintain the same in proper condition for
operation under such laws and rules; provided, hoivcw.r,
that the Company may, in good faith, contest the validity
or application of any such law or rnlo in any reasonable
manner which does not, in the opinion of the. Vendor,
adversely affect the property or rights of the Vendor
hcreunder.

AitTrcLF. 10. Reports and Inspections. On or before
April 30 in each year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December 31, (a) showing the amount, description and
numbers of the Equipment then covered hereby, (he amount,
description and numbers of all units of ibe Equipment that
mav h;;vo .-.•'.iToivd a Casualty Occurrence during the pre-
ceding calendar year (or since the date of this Agreement in
tho case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating 'that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany's records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

ARTICLE 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter denned)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
either alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in £0od faith and by appropriate legal proceedings in any
reasonable manner and the non-payment thereof does not,
in the; opinion of tho Vendor, adversely alTect the j)ropor(y
or rights of the Vendor hereunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon tho Equipment shall bo secured by and under this
Agreement.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in (sack cast not due and delinquent or undeter-
mined (>]• inchoate materialnien's, mechanics', workmen's,
repairmen's or other like liens arising in the ordinary
course of 'business and, in each case, not delinquent (such
liens being herein, called Permitted Liens).

ARTICLE 13. Company's Indemnities; Manufacturers'
WarraatifK. The Company agrees lo indemnify and save
harmless the Vendor and eat-]] Manufacturer from and
agaitist all looses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, or oul of tho u«.e and operation thereof by tin: Com-
pany during the period when title thereto remains in the
Vendor or tiio transfer of title to tho Equipment by tlie
Vendor pursuant lo any of Hie provisions of this Agree-
ment. This (-.ovonant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and all other payments, as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
what Hoover.

Afler acceptance by the Company of any unit or unit? of
Equipment as provided for under Article 2 hereof, the Com-
pany will bear the risk of, and shall not be released from its
obligations he rounder in the event of, any damage to or the
destruction or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, 'how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered 'and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the article or material originally specified, or accept thu
original article or material with. such warranty as may bo
secured.

Each Manufacturer agrees with the (Company that the
acceptance of any unit by tlie Company under Article 2
hereof shall not be doomed a waiver by tho Company of
any of its rights under this paragraph. This warranty -shall
continue in full force and effect for the period stated not-
withstanding the full payment of the (Conditional Male In-
debtedness, together with interest thereon, and all other
payments as heroin provided, and the 'trans for of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

-I^K 14. Patent Indemnities. Except in casps of
designs, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a result of specification by the Company, and articles and
materials specified by the 'Company and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold the (Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Company, or the user of any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Manu-
facturer harmless from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor and/ or the Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any siich design, ay-item,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufac-
turer or article or mateiial specified by the 'Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled'by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing 'any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the 'Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by .the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and 'arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any 'articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ARTICLE 15. Assignments. The Company, to tho extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, and which, by execution
of an appropriate instrument salisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of tho Company hereundcr, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. Xo such
assignment shall subject any assignee to, or relieve any
Manufacture]- from, any of its obligations to cause lo be
constructed and to deliver the Equipment in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subparagra.phs
(a) and (b) of the third paragraph of Article 3 heroof,
or any other 'obligation which, according to its te.rms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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tho Vendor's rights hcrouridcr in respect thereof, the Com-
pany wiil, whenever requested by such assignee, change the
names and word or words to be marked on each side of
each unit of ibe Equipment ?o as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall be specified by such assignee, subject to
the requirements of ihe laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. Tho cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or lo a successor agent in case, and to the
extent that, the first assignee is an agent) of not loss than
all of the Equipment shall be borne by the Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, ihe Company will, in
connection with each settlement for a Group of Equipment
subsequent to such transfer or assignment, deliver to the
assignee, at the lime of delivery 'by tho Company of notice
fixing ihe Closing Date with respect to such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of countcrparls as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a ifanu-
facturor and tho assignee shall not make payment to such
Manufacturer on Ihe. Closing Date with respect to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of such Group payable by the
Company pursuant to subparagraph (c) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ARTICLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other sums becoming
due from the Company under this Agreement other than
those hereinabove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a Manufacturer to an assignee or a single agent for
several assignors, an 1'jvent of Default shall have occurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such ^Manufacturer under this
Agreement.

AETICIJJ 17. Defaults. In the event that any one or more
of the following Events of Default shall occur and be con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of the Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(I) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse io comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its part
to be kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(c) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against tin- Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by ior
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations^ 'ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
•otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon Avritten notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action 'by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
withoiit limitation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including su<'h balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from tho date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respect of the aggregate Purchase
Price of the Equipment, and to collect sut'b judgment out of
any property of the Company wherever situated.

The Vendor may at its discretion waive any such Event
of Default and its consequences and rescind and annul any
such declaration 'by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such declaration had been mado.
Notwithstanding the1 provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

ARTICLE IS. Rf medics. If an Event of Default shall have
occurred and be continuing as heveinabovo provided, thon
at any time after the entire indebtedness in rospect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately due and payable as hereinbefore pro-
vided and during the eonlimianep of such Event of Default,
tho Vendor may, upon suoli further notice, if any, as may be
required for compliance1 with any mandatory requirement of
law applicable to tho action to bo taken by tho Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep 'the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the- entire indebtedness in respect of the aggregates
Purchase.- Price of the Equipment shall Lavo been declareel
immediately duo and .payable, as hereinbefore provided, the
Vendor (after retaking possession of the Eeiuipmcnt as
hereinbefore in this Article 18 provided) may, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its election retain the Equipment as its
own and make such disposition thereof as the Vendor shall
deem fit, and in such event all the Company's rights in the
Eeiuipme.nt will thereupon terminate and all payments
made by the Company may be retained by the Vendor as
compensation for the use of the Equipment by the Com-
pany; -provided, however, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to bo paid to the Vendor the te>tal unpaid
balance of such indebtedness (including, without- limitation
thereto, the unpaid balance of the Conditional 'Sale Indebt-
edness, together with interest thereon accrued ami unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possesMon
thereof may, at its election and upon reasonable notice to
the Company and to any other portion to whom notice of
time and place must be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, 'through or under
the Company at law or in equity, at public or private sale
and with or without adverti He-men! as it he Vendor may de-
tenmne, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no eibligation to, lease from time to lime aiiy or fill
units thereof to such 'persons or corporations em such terms
and for such periods as it shall deem advisable, all subject to
and in compliance with any mandatory requirements of law
then in force and applicable to fmch sale; proriJc.fl, how-
aver, thai if prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, 'and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of tin1 Company to purchase or provide a purchaser, within
10 days after notice of the proposed sale price, al Die
same price oAWed .by the intending purchaser or a bettor
price. To the extent not prohibited by any such require-
ments of law, the Vendor may bid for and become the pur-
chaser of the. Equipment, or any unit thereof, so offered
for sale "without accountability to tho Company (except to
the extent of surplus money received as hereinafter pro-
vided in this Article IS), and in payment of the purchase
price therefor the Vendor shall be entitled, to the extent
not prohibited as aforesaid, to have credited on account
thereof all sums due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby spccifiddly
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be exerciser! from time to time and
simultaneously and as often and in such order as may be
deemed expedient by tho Vendor. All such .powers and
remedies shall be cumulative, anil the exercise of one shall
not be deemed a waiver of the right to exercise any other
or other?. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any payments clue hereunder shall impair any such
power or remedy or shall be construed to be a waiver of
any default or an acquiescence therein.

Tf, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall re-
main any amount due to it under the provisions of this
Agreement, the Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if tho donipany
shall fail to pay such delicicncy, the Vendor may bring suit
therefor and shall be enti t led to recover a judgment tlxire-
for against the Company. If, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid to the Company.
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The 'Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ARTICLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state bo ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of 'any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

ABTICMJ 20. Extension not a Waiver. No delay or
omission in the exercise of >any power or remedy herein
provided, or 'otherwise available to the Vendor, shall
impair or affect the Vendor's right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

AETICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ARTICLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenwes of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor tigent to such agent shall also be considered the first
assignee.

ARTICLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
G-underson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ARTICLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to 'all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ARTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing and
duly executed on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respect to the Equipment and amends
and supersedes all other agreements, oral or written, with
respect to (he Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Car and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

ARTICLE 27. Definitions. The term "Vendor", •when-
ever used in this Agreement, means, before any assign-
ment of any of its rights he-rounder each Manufacturer, and
any successor or successors for the time being to its maini-
facturing properties and business, and, after any such as-
signmoni, both any assignee or assignees for the time being
of such particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
he-rounder that are retained anil excluded from any assign-
ment; and the term "Manufacturer", whenever used in
this Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for Ihe time being to its manufacturing properties and
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
h'rs>l sentence of Article 15 hereof.

ATITICLK 28. Execution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the; same
contract, which shall be suflieiently evidenced by any smcli
original counterpart. Although this Agreement is dated
for convenience as of May 1, 1971, the actual dale or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GENERAL ELECTRIC COMPANY

By
General Manager, Locomotive

Products Department
Attest:

Secretary

GUNDERSON, INC.

Attest:

Secretary

INTERNATIONAL CAR COMPANY
(Division of International Bamco, Inc.)

By
Divisional President

Attest:

Secretary



Attest:

Attest:

Attest:
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PACIFIC CAR AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOR FREIGHT COMPANY

By
Vice President

Secretary

THE DARBY PRODUCTS OF STEEL PLATE
CORPORATION

By
President

Asst. Secretary

Attest

UNION PACIFIC RAILROAD COMPANY

-P Secretary
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STATE OF
COUNTY OP

88

day of , before me person-
, to me personally known,

On this
ally appeared
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENEBAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

88 *
"

STATE Q
COUNTY

On this (a TM day of AUGUST , H7/ > before me person-
ally appeared6w*ei^s H- ^A«^"*S , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act ;ana deed of said corporation.

Notary Public
132 Commission Expires Oct. J5t 1972
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STATE or NEW YORK
S3 *

COUNTY OF ERIE

On this day of , before me person-
ally appeared KAUL S. LONG, to me personally known, who,
being by mo duly sworn, says that he is President of INTER-
NATIONAL CAR COMPANY (Division of International Ramco,
Inc.) that one of the seals affixed to the foregoing instrn-
mi'iit is the corporate t^eal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the- execution of the foregoing instrument was
the free act and deed of said corporation.

Xotary Public

STATE OP
COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAK AND FOUNDRY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrumetit was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free aot and deed of
said corporation.

Notary Public
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STATE OF
COUNTY OP S8>:

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FBEIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
gg •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DAUBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE op /Sttf-• J^* '̂
COUNTY QS faff* 5^* ^ "

?/

On this /V ' day of dtttpt. f "/'//, before me person-
ally appeared -ty^f, {'f.f//:̂  , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC RAILROAD COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

iS Notary Public '
i'. ' m.i i-ifir ' r

Nil- iv • » : • > H '--••••'•' ••> I -•••' v'rirk

C-!,- !!• : ! • • I i!r I 1:1 ?' v .. . '••"'•' '''•''
C ' f . . r i • s.-n I fpiiv;, '.'.i Lil -,£ 1'i'
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SCHEDULE B

Manufacturer

General Electric

Gimderson
Motor Freight

International Car
Darby

Pacific Car

Warranty

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a now part to replace
any part that may fail under normal service within
two years after shipment from the Manufacturer's
plant or before the unit of Equipment in which such
part is located has been 2oO,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to I he Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Oars with Inter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work clone, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
to the Company at the Manufacturer's plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer's plant because of
faulty work done or defective material made by
the Manufacturer.

To repair thn defect at the Manufacturer's plant
or to replace tlie defective part or Jo pay the
cost of repair or replacement according to the
AAB (''ode of Rules Governing Condilion of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffic, any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GKXERAL ELECTRIC COMPANY, a New York
corporation (hereinafter called General Electric), GIINDEB-
soir, INC., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL CAR COMPANY (Division of Inter-
national Ramco, Inc.), an Illinois corporation (hereinafter
called International Car), PACIFIC CAR AND FoirxDRY COM-
PANY, a Washington corporation (hereinafter called Pacific
Car), UNION PACIFIC MOTOR FKEIOITT COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), TUB DAUBY
PRODUCTS OF STEKL PLATE CORPORATION, a Kansas corpora-
tion (licrehiaftor called Darby) (the foregoing companies
being hereinafter called (wlleotively the Manufacturers or
severally 4he Manufacturer) and TIIK CHASE MANHATTAN
BANK (National Association), a national banking associa-
tion with its business address at 1 Chase Manhattan Plaza,
New York, Xew York 10015, acting as Agent under an
Agreement dated as of May I, 1971 (hereinafter called the
Finance Agreement) and said banking corjwration, so act-
ing being hereinafter called the Assignee.

WJIEKEAH, the Manufacturers and Union Pacific. Railroad
Company, a corporation duly organized and existing under
the laws of the State of Utah, with an office in New York,
New York (hereinafter called the Company), have entered
into a Conditional Sale Agreement, dated as of May 1, 1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment):

Now, THEREFORE, Tins AGREEMENT WITNESRETH : That,
in consideration of the sum of One Dollar ($1.00) and
other good and valuable consideration paid by the Assignee
to the Manufacturers, the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SECTION 1. Each Manufacturer hereby assigns, transfer•?
and sets over unto the Assignee, its successors and assigns:

(«) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally



delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (6) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(c) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4,13,14 and 15 of the
Conditional 'Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to the provisions of Article 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respect of the Equipment shall
be and remain enforceable by the Company, its successors
and assigns, against and only against the Manufacturer. In
furtherance of the foregoing assignment and transfer, the.
Manufacturer hereby authorizes and empowers the As-
signee in the Assignee's own name, in the name of the
Assignee's nominee, or in the name of and as attorney, here-
by irrevocably constituted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any 'and all sums
to which the Assignee is or may become entitled under this
Assignment 'and compliance by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and liability
and for the sole benefit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

SKCTION 2. Each Manufacturer covenants and agrees
that il will cause the Equipment to be sold by siich Manu-
facturer under the Conditional Sale Agreement to be con-
structed in full accordance with the CoiiditioiNil 'Kale Agree-
ment and will deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement; and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and conditions of the Conditional Sale Agree-
ment, set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warrant to the Assignee and the Company that at the
time of delivery and acceptance of each unit of the Equip-
ment so:d by it, it had legal title to such unit and good and
lawful rij'ht to sell such unit and the title to such unit was
free of all claims, liens, security interests and other encum-
brances of any nature except only the rights of the Company
under the Conditiomil S-ile Agreement and as to units
manufactured by Pacific Car, the rights of the 'Company
under the Lease Agreement dated as of May 1, 1971, be-



tween Pacific Gar and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
•to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in 'any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to .the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of ihis assignment or of successive assignments or trans-
fers. The Manufacturer shall have no liability under the
fongoing provisions of tins Suction 3 unless (a) the
Assignee, in any such suit, proceeding or action by the
Ashignee, hereinabove described, promptly moves or takes
other appropriate action on the basis of Article If) of the
Conditional Sale Agreement, to strike any such defense,
sut-ot'f, counterclaim or recoupment asserted by the Com-
pany and the court or other body having jurisdiction in
such suit, proceeding or action denies such motion or other
action and accepts such defense, set-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
defense, set-off, counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel foes, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction of the Equip-
ment, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

SECTION 4. Each Manufacturer will cause to be plainly,
distinctly, permanently and conspicuously marked on. each
side of each unit of the Equipment, at the lime of delivery
thereof to the Company, in letters not less than one inch
in height, the following legend:

"OwxKo i«v A SECURED PARTY U.NDF.T* A SKIMJRETV AGIIKE-
JVIKNT FILED UNDER TUB INTERSTATE COM MERCK ACT, 'SEC-
TION 20u".
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SECTION 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
nned in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect .to a Group of Equipment (-as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the f ollowing documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific



Krui t Express Company, and covenanting to defend
the title to such units against the demands of all per-
sons whomsoever barfed on claims originating prior to
the delivery oi' Huch units 'by such Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an authorized representative of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have been delivered to tho
Company in accordance with the Conditional Salo
Agreement, have been inspected and accepted by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce Commission requirements and specifications,
and to all standard's recommended by the Association
of American Railroads, reasonably inlerprcted as
being applicable to tiuch equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on each side of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

"()WNEI> BY A SKCUIKD PAIITY UNLIBK A SECiruiTY
AiiUEBMB^T FILF.U UNDER TUB INTERSTATE COMMENCE
ACT, SECTION 20c".

(c) Invoice of each Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by tho Company
as to the correctness of the prices of such units as set
forth in said invoice;

(d) Au opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the Assignee and tho
Investors named in the Finance Agreement, dated
as of Mich Closing Date, slating that (i) the Finance
Agreement, assuming due authorization, execution 'and
delivery by such Inventors, has been duly authorized,
executed and delivered and is. a legal, valid and binding
instrument, ( i i ) the Conditional Sale Agreement has
been duly authorized, executed and delivered by the
Company and the Manufacturers and is a legal, valid
and binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional 'Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authority to own its
properties and to carry on its business as now con-
ducted;

(/) In respect of the Closing Date relating to the
initial settlement foj' Equipment, under tlii> Section 6,
an opinion of counsel for eac.h Manufacturer, dated as
of Mich (Hosing Date, stating that (i) the Manufac-
turer is a duly organized and existing corporation in
good standing under the laivs of the jurisdiction of its
incorporation and has the power and authority to own
its properties and to carry on its business as now con-
ducted, ( i i j the Conditional Sale Agreement has bocn
duly authorized, executed and delivered by the Manu-
facturer and is a valid instrument binding upon and
enforceable against the Manufacturer in accordance
with its terms, (iii) this Assignment has been duly
authorized, executed and delivered by the Manufac-
turer and is a valid instrument binding upon and en-
forceable against the Manufacturer in accordance with
its terms, and (iv) the. Assignee is vented with all the
rights, title and interests and powers, privileges and
remedies of the Manufacturer in anil to the Condi-
tional Sale Agreement purported to be assigned to
tho Assignee by this Assignment; and in respect of
each Closing Date, an opinion of counsel for the
Manufacturer, dated as of such "Closing Date, re-
affirming the opinion of such counsel delivered in re-
spect of the initial Closing Date and stating that title
to the units of Equipment in such Group is validly
vested in the Assignee, and that such units, at the time
of delivery thereof to the Company in accordance with
the provisions of the. Conditional Sale Agreement, were
free of all claims, liens, security interests and other
encumbrances except only the rights of the Company
under the Conditional Snle Agreement and, as to the
units manufactured by Pacific Car, the rights of the
Company under the Lease Agreement dated as of
May 1, 1071, between Pacific. Car and the Company,
and the Lease of the same date between the Company
and Paciiic Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of 'the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
oif the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such 'Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account



11
of the Purchase Price1 of the Equipment lo be settled for on
such Closing Dale, the Company shall be relieved of its
indebtedness in respect of the Purchase Price of the Equip-
ment under snbparagraph (e) of the third paragraph of
Article 3 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company. .By any
suc.il payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed that the Assignee shall not
be required to make (i) any payment in respect of any
units of the Equipment excluded from tlie Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section G at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

SECTION 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right 4o receive any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
tlte rights and privileges and be subject to all the obligations
of the Assignee hereunder. In compliance with Article 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhattan Bank, (X.A.), Corporate Trust Administration,
1 Chase ilunJ J i l l tan Plaza, New York, Xew York 10015 or
such other address as Lhe As&iguee shall have furnished in
writing to the Company.

SECTION 8. Each Manufacturer hereby:

(«) represents and warrants to the Assignee, its suc-
cessors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for <a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, <a valid and exist-
ing agreement binding upon the Manuf acturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1,1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by Section 20c of the
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Interstate Commerce Act, and to the recording provisions
of any other statutes pursuant to which this Agreement may
be recorded.

IN WITNESS WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be «'xccutcd in their respective corporate names by duly
authorized officers, or representatives, and their respective
corpowte seals to be hereunto affixed and duly attested, all
as of the date first above written.

GENERAL ELECTRIC COMPANY

By
Attest: Vice President

Secretary

GUNDEBSON, IJK3.

?&
Attest: / v Vice President

/S'&' r ^r
^ • • FJ* * * " **^

Secretary

INTEBNATIONAL CAR COMPANY
(Division of International llatnco, Inc.)

By
Attest: Divisional President

Secretary



Attest:
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PACIFIC CAR AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOR FBEIGHT COMPANY

By
Vice President

Attest:

Secretary

THE DARBY PRODUCTS OF STEEL PDATE
CORPORATION

By
President

Attest:

Asst. Secretary
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TUB CHASK MANHATTAN HANK,
(National Associati^),

4Wr

By
Vice President

Attest:

. ,
*•• k » * •"•

Asst. Secretary
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STATE OF ss *COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND FOUNDRY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors 'and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OP
9R *COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GENERAL ELECTRIC COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE ovf'ffscfl
ss *

CoL'KTT

On this (*rn day of hut.u*r, i'ni ( before mo person-
ally appoaredfwWW* d- #»«w*^ to me personally known, who,
being by me duly sworn, tsays that he is a Vice President of
OHNDELIHOX, INC., that one of the rieals affixed io the forcgo-
inj? instrument is the coi'poi'ate sual of said corporal ion, that
.-.aid in^lrur.ient was signed and Healed on behalf of said
corporation by authori ty of its Hoard of Directors and he
acknowledged that the uxecutktfrof the foregoing instru-
ment was the free act and^tkScd,of jjaid corporation.

Notary PubUc
My Corninlc,Gfari £>;:;:« (Jcf. \< t,

STATE OF XEW YOHK ou •
( ' (H 'NTY Or KllTK

On this day of , before me person-
ally appeared KARL, S. Losit, to mo pertionally known,
who, being by me duly sworn, says that, ho it* a Presi-
dent Of IXTERN'ATIONAJj ( 'AU (V)11l>AN'Y (Division of Illtei1-

uational liamco. Inc.) that one of the seals affixed
to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of Ihe foregoing instrument was -the free act and deed of
said corporation.

Notary Public
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STATE OF
COUNTY or ss>:

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
oja •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DABBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE
COUNTY 8S"

On this 1 BtTi day of iiufi1^* ^ ' ', before me person-
ally appeared U, 11 HUWAKU , to me personally known,
who, being by me duly sworn, says that he is a Vice, Presi-
dent of TIIK OiiAnn: MANHATTAN BANK, (X.A.), that one of
the seals afiixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary PuMic
Llllii \ 'f. J ' | I ; I : :KA
.'Jiiljlii Sl.it= ,:r r.'-w Yak

'••> " .1 M i|.,|
V'lHhi.,:.! .,. v.n vii.i /: ....... ,

'•" ...... ' • - • - ' ....... l,..ii "i! ,-- J / j
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement aad Assignment, is
hereby acknowledged.

UNIOST PAOiFid RAH^OAD COMPANY

By (J.S*
Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT

Dated as of May I, 1972

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of May 1, 2971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent



CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GUNDEKSON, INC., an Oregon corporation (hereinafter called
Gunderson), INTERNATIONAL CAR COMPANY (Division of
Intel-national Ramco, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAB AND FOUNDRY
COMPANY, a "Washington corporation (hereinafter called
Pacific Car), UNION PACIFIC MOTOR FitEionT COMPANY, a
Nebraska corporation (hereinafter called Motor Freight),
Tnh DAIJUV I'HiKiriiTs OF STKKL PLATE CORPORATION, a Kan-
sas corporation (hereinafter called Darby) (the foregoing
companies being hereinafter called collectively the Manu-
facturers or severally, the Manufacturer, or collectively or
severally called the Vendor as the context may require, all
us more particularly set forth in Article; 27 hereof) anil
U N I O N PACIFIC RAILROAD COMPANY, a Utah corjMmition
(hereinafter called the Company).

WFIEREAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment described in Schedule A
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
lo bo coTistmded by or for, and sold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof



as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ARTICLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinibelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
arid not included in the term "Equipment" as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement 'and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



oi' such election and furnish the Manufacturer with a copy
ol' such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall execute an agree-
ment or agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time be (iled or recorded. If the Manufacturer's
failure tit deliver, on or before November 30, 1971, all the
Equipment, resulted from one or more of the causes re-
ferred to iii tho preceding paragraph, the Company shall
nevertheless be obligated to accept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Kquipmenl or, in the case the Company
shall arrange therefor, by means of a conditional sale, equip-
ment Irusl, or such oilier appropriate method of financing
the purchase, as the Company shall determine anil as shall
be reasonably acceptable to the Manufacturer.

From time to time upon the completion of the construc-
tion of each unit or of a number of units of the Equipment,
such imit oi' units shall be presented to an inspector or other
authorized representative of the Company for inspection at
the place designated for delivery of such unit or units, atid
if such unit or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, such inspector or authorized representative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of acceptance (hereinafter called the
Certificate of Acceptance) stating that such unit or units
have been delivered to the Company hereunder in accor-
dance with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
specifications applicable thereto, to all applicable. Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Ilailroads and are marked in accordance with Article 6



hereof. Each 'Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
•provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1,1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ARTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



the Equipment, delivered to and accepted Ijy the ( .Nunputty
in the calendar month preceding (or in rospcct of the final
Group, preceding oi1 ou, as the can« may be) the Closing Date
(fixed as hereinafter provided) in rospcct of such (3 rottp.

Subject in the provisions of this Article 3, the Company
hereby acknowledges itself to bo indebted to the Vendor in
the amount of. arid hereby promises to pay in cash to the
Vendor ai such place as the Vendor may designate, the Pur-
chase Pfice of the Equipment to be constructed and sold by
such Vendor, as follows:

(a) Un tho (Closing Dnte, with respect to each Group,
an amount equal to (i) '2Q% of the aggregate Purchase
Pfice of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, by which 80%' of such Group Invoiced
Purchase Price, when added to SO r/< of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,330,000 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(6) On the next succeeding Closing Date following
receipt from each Manufacturer of its final certificate
(hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
units, as stated therein (hereinafter called tho Final
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(fi) In Jive subsiantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
to 80% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafter called tho Conditional Sale In-
debtedness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this suibparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final' instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the 'Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they Avill
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



days" as used herein means calendar days, ox-
eluding 'Saturdays, Sundays, holidays and days on which
banking institutions arc authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

Tho Company will pay, to the extent legally enforceable,
interest at &c/o per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
J'or the payment of public and private debts. Payments to
Manufacturers shall be made in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
receive any payment hereuuder as hereinafter contem-
plated, such payment to its assignee shall be made in New
York Clearing House funds. In any case where the date of
a payment provided for in this Agreement shall be, in the
City ol' New York, •& Saturday, Sunday, a holiday or a day
on which bunking institutions are authorized by law to close,
then such payment need not be made on such date but may
be made on the next succeeding business day and such exten-
sion of time shall, in any case, b« included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

AKTICLB 4. Taxes. All payments to be made by the
Company hereundev will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respect of the amount of any local, stale
or federal taxes (other than income, gross receipts [except
grows income or gross receipts taxes in the nature of sales
taxes] excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any wale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, Jioivever, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thereof and additions thereto (except
such as are not required pursuant to the applicable laws
or rules referred to in Article 9 hereof and as may be
removed without in any way affecting or impairing either
the originally intended function or the use of any such
unit of the Equipment) shall constitute accessions to the
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in the term "Equip-
ment" ;is used in tliis Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
together -with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
contained shall have been performed by the Company, ab-
solute light to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or action on the part of tho Vendor,
except that the Vendor, if requested by the Company, will
execute a bill or bills of sale of the Equipment transfer-
ring the Vendor's title thereto and properly therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of >ule to the Company at its address specified in
Article 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may be necessary or appropriate
in order then to make clear upon the public records the
title of the Company to tho Equipment and will pay to
tho Company any money paid to the Vendor pursuant to
Article 7 hereof and not theretofore applied as therein
provided. The Company hereby waives and releases any
and all rights, existing or that may be acquired, in or to
the payment of any penalty, forfeit or damages for failure
to execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ARTICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
bo interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience



11
of 'identification of tlio interest of the Company or such
AJfiliate or lessee therein.

iib: 7. Rr.plnve.iuriit of Equipment. In the event
that any unit of Equipment shall bo worn out, lost, con-
di'iuncd, stolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permanently unlit for
use from any cause whalsoe\ or (such occurrences being here-
inafter called Casualty Occurrences) prior to the payment
of ihe full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments
required hereby, the Company shall promptly (after it has
kn owl edge of such Casualty Occurrence) and fully inform
the Vendor in regard thereto. When the total Casualty
Value (ah hereinafter defined) of units thai have suffered a
Casualty Occurrence shall exceed $10(1,000 (exclusive of
unils having suffered a Casualty Occurrence with respect to
which a payment shall have been made to the Vendor pur-
suant to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to ihe Vendor a sum equal to the Casualty Value of such
unils, a* of the date of such payment, anil shall file with
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting fortli Ihe
Casualty Value of such unit of Kquipmeii-t suffering
a Casually Occurrence, and the Vendor shall not there-
af ter have any interest in such unit or in any material
salvageable from such unit. For all purposes of this
Article 7 ihe Casualty Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall be that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
1o such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of ths
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, .the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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uccordaiiee with Section '2()c of tho Interstate Commerce
Act of au appropriate." supplemental agreement describing
.such replacements) »ud do uuy and all 'such acts us may be
necessary to cause such replacements to come- under and bo
subject to this Agreement, and to protect the title of the
Vendor to suc}\ replacement units. All such replacement
milts s])all l>e warranted in like manner as is customary
for units of like type and age. Whomwer the Company shall
Jib with the Vendor a writ Leu direction to apply amounts
toward the cost of any replacemei.1 unit or units', the Corn-
pany shall file therewith in such numbur of countorpai'ts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Oflicer of the Company
certifying that auch replacement unit is standard-
gauge railroad equipment (other .than work or passen-
ger equipment) iirst put into service no earlier than
May 1, 1!)71, and ia warranteed by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of such replacement unit and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and cloar of all prior claims, liens, security interests
and olhor encumbrances except Permitted Liens as
defined in Article 12 thereof, that such unit has come
under and become subject to this Agreement anil that
the Company has duly filed with the Ink-mate Com-
merce Commission, a> provided by the third para-graph
of this Article 7, the supplemental agreement required
hereby and duly taken all oilier action required In-ruby;
and

(3) u bill of sale to the Vendor from I he owner of
siich replacement units in form and substance satisfac-
tory to the Vendor, together with the. warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated' 'prime'' or its equivalent by
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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§
- held by the Vendor pursuant to this Article 7 (including

for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ARTICLE 8. Maintenance and Repair. The Company will
at, all times maintain the Equipment in good order and
good running repair at its own expense.

AitriCLE 9. Compliance with Laws and Rules. During
the term of this Agreement the Company will comply in
all respects with all laws of the jurisdictions in which
operations of the Company involving the Equipment may
extend, with the interchange rules of the Association of
American Railroads and with all lawful rules of the Depart-
ment of Transportation, the Interstate Commerce Commis-
sion and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Equipment; and in the
event that such laws or rules require the alteration of the
Equipment, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper condition for
operation under such laws and rules; prowled, lio-wc.-cc-r,
that Ihe Company may, in good faith, contest the validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Vendor,
adversely affect the property or rights of the Vendor
hereunder.

AKTICLK 10. Reports and Inspections. On or before
April 30 in each year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December .'51. (a) showing the amount, description and
numbers of the Equipment then covered hereby, the amount,
descriptioii and numbers of all units of the Equipment that
nuy have suiTcri'd a Casualty Occurrence during the pre-
mlin;; cah-ndar year (or since the date of this Agreement in
the case of the lirst such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany's records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

AKTICLE 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hcreunder or transfer or sublet the Equip-
ment or any unit thereof except fco an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonable' manner and the non-payment thereof does not,
in the opinion of the Vendor, adversely affect tin; property
or rights of the Vendor herennder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall be secured by and under this
Agreement.

This covenant will not 'be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent or undeter-
mined or inchoate rnaterialmen's, mechanics', workmen's,
repairmen's or other like liens arising in the ordinary
course of business and, in each case, not delinquent (such
liens being heroin called Permitted Liens).

ARTICLE 13. Company's Indemnities; Manufacturers'
Warranties. The Company agrees to indemnify and save
harmless the Vendor and each Mr.nnfacturer from and
against all losses, damage-., injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel foes,
arising out of retention by the Vendor of title to the Equip-
ment, or out of the use and operation thereof by the (Com-
pany during the period when tit le thereto remains in the
Vendor or the transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and t i l l other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of thU Agreement in any manner
whatsoever.

After acceptance by the Company of any unit or units of
Equipment as provided for under Article 2 hereof, the Com-
pany will bear UK* risk of, and shall iitrt. be released from its
obligations hereunder in the event of, any damage to or the
destruction or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered 'and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the1 article or material originally specified, or accept the
original article or material with sucJi warranty era may be
sucured.

Eacli Manufacturer agrees with the Company that the
acceptance of any unit by the Company under Article 2
hereof shall not be deemed a waiver by the Gom])any of
any of its righls under this paragraph. This warranty shall
continue in ful l force arid effect for the period stated not-
withstanding the full payment of the Conditional Hah; In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

ARTICLE 14. Patent Indemnities. Except in cases of
designs, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a result of specification by the Company, and articles and
materials fipecififtd by the •Company and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold the Company harmless from and
against any and all liability, claims, demands, costs,
charges anil expenses, including royalty payments and
counsel fees, in any manner imposed upon or •accruing
against the Company, or the user of any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the -Manu-
facturer harmless from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor and/or ilie Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to bo developed by the Manufac-
turer or article or material specified by the 'Company and
not manufactured by the Manufacturer, which infringes,



20

or is claimed to infringe, on any patent or other right other
than patents or other rights controlled toy the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing 'any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the 'Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of >any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of 'action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the 'Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

15. Assignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Kquipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, and which, by execution
of an appropriate instrument satisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of the Company hereunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any assignee to, or reliuve any
Mannfaehirer from, any of its obligations to cause to bo
constructed and to deliver the Equipment in accordance
herewith or in respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of il^ obligations to any Manufacturer under
Articles 1, 2, 4, 18, 14 and 15 hereof and subparagraphs
(a) and (•!)) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee- shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter 'to be made by the Company hereunder
shall, to the extent so assigned, be made to >the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
iiidebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor's rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words to be marked on each side of
uach unit of the Equipment so as to indicate the title of
such assignee to Hie Equipment, with such names and word
or words as shall be specified by such assignee, subject to
the requirements of the laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or to a successor agent in case, and to tho
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be borne by the. Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be bornn by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each settlt'tnt'iit for u Group of Equipment
subsequent to fue.li transfer or assignment, deliver to the
assignee, at the time of delivery by the Company of notice
fixing the Closing Dale with respect to such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of counterparts as may reasonably
be rcqiiested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall not make payment to such
Manufacturer on the Closing Date with respect to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of such Group payable by the
Company pursuant to subparugraph (c) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the 'Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect <to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ARTICLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in arid to any other sums becoming
due from the Company under this Agreement other ihan
those hereinabove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a MjinufiK-.lurer to an assignee or a singly agent for
several assignees, un Event of Default shall have occurfed
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacture!1 under this
Agreement.

AETICLB 17. Defaults. In the event that any one or more
of the following Events of Default shall occur and be con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of the Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(&) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its ]>art
to bo kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(c) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

•(d) Any proceedings shall foe commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the 'Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganization^ ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the 'Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon written notice to .the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of the Ooudi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of $% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respect of the aggregate Purchase
Price of the Equipment, and to collect such judgment out of
any property of the Company wherever wituated.

The Vendor may at its discretion waive any such Kvent
of Default, and its consequences and rescind and annul any
such declaration 'by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such declaration had boon made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

AUTICLI: IS. Rr-mrdii:*. Tf an "Event of Default shall have
occurred and be continuing as hereinubove provided, then
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately duo and payable as hereinbefore pro-
vided and during the continuance of Mich Event of Default,
the Vendor may, upon such further notice, if any, a.s may be
required for compliance with any mandatory requirement of
law applicable to the action to be taken by .the Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred 'and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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Purchase- Price of th<! Equipment shall liuvo linen declared
immediately due and payable, as hereinbefore provided, ithe
Vendor (a ft or retaking possession of the Equipment as
hereinbefore in this Article IS provided) may, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its election retain the Equipment as its
own and make such disposition thereof as the Vendor shall
doom fit, and in such event all the Company's rights in the
Equipment will thereupon terminate, and all payments
made by the Company may be retained by the Vendor as
compensation for the uso of the Equipment by tbe Com-
pany; provided, JiMvciwr, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (including, without limitation
thereto, the unpaid balance of the Conditional Hale Indebt-
edness, together with interest thereon accrued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, at its election and upon reasonable notice to
the Company and to any other person to whom notice of
time and place must be given by law, sell I he Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, "through or under
the Company at law or in equity, at public or private sale
and with or without advertisement as 4,ho Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no obligation to, lease from time to time any or all
units thereof to such persons or corporations on such terms
and for -Mich periods a^ it shall deem advisable, all subject to
and in compliance with any mandatory requirements of law
then in force and applicable lo such sale; provided, Iwiv-
cvtr, that if prior to such sale and prior to the making of a
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ment of the total unpaid balance of -the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and 'all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. "Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the "Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Company to purchase or provide a purchaser, wilhin
10 days after notice of the proponent sale price, a.t Hie
same price oil'eveil i>y the intending purchaser or a better
price. To the extent not prohibited by any such requiru-
men Is of law, the Vendor may bid for and become the pur-
chaser of the Equipment, or any unit thereof, so offered
foi1 sale wIlliouL accountability io the Company (except to
the extent of surplus money received as hereinafter pro-
vided in this Article IS), and in payment of the purchase
price therefor the Vendor shall be entitled, to the exlent
not prohibited as aforesaid, to have credited on account
thereof all sums due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby specifically
given to the Vendor nhall be in addition to every other
power and remedy hereby specifically given or now or
hereafter exist ing at law or in equity, and each and every
]lower and remedy may be exercise*' from time to time and
simultaneously and as often and in such order as may be
deemed expedient by the Vendor. All such powers and
remedies slial! be cumulative, and the exercise of one shall
not be deemed a waiver of the right to exercise any other
or others. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any payments due hereunder shall impair any such
power or remedy or shall be construed to be a waivor of
any default or an acquiescence therein.

Tf, after applying all sums of money realized by the
Vendor under tlie remedies herein provided, there shall re-
main any amount due to it under Lhe provisions of this
j\gruemcni, the Company shall pay the amount of such de-
nYJeney to the Vendor upon demand, and, if Ihe Company
shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a jiidgmenl there-
for against the Company. If, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the pcxsession of the Vendor, such surplus shall be
paid to the Company.
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The 'Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ABTICLB 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

ARTICLE 20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor's right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder



shall not be deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

ARTICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hercjof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ABTICLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agont, if the
first assignee is an agent) and any party or parlies acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ARTICLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shull be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Rcnton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person

• mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ARTICLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hercunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ARTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visio7is or conditions shall Ijc valid unless in writing and
duly executed on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respect to the Equipment ami amends
and supersedes all other agreements, oral or written, with
respect to the Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Car and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

ARTICLE 27. Definitions. The term "Vendor", when-
ever used in this Agreement, means, before any assign-
ment of any of its rights hereunder each Manufacturer, and
any successor or successors for the time being to its manu-
facturing properties and business, and, after any such as-
signment, both any assignee or assignees for the time being
of >uch pkrliculur assigned rights as regards such rights,
and also any a;<3ignor or assignors as regards any rights
heremuii'i1 that are retained and excluded from any assign-
ment; and the term "Manufacture]1", whenever used in
this Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for 'the time being to its manufacturing properties and
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
first, sentence of Article 15 hereof.

ARTICLE 28. Erwuiion. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the same
contract, which shall be sufficiently evidenced by any such
original counterpart. Although this Agreement i« dated
for convenience a* of May 1, 1971, the actual date or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed.



36

IN WITNESS WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GENERAL ELEOTBIC COMPANY

By

Attest

General Manager, Locomotive
Products Department

Attest:

Secretary

GUNDEBSON, ING.

By
Attest: Vice President

Secretary

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

Divisional President



Attest:

Attest:

Attest:
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PACIFIC CAB AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOE FREIGHT COMPANY

By
Vice President

Secretary

THE DARBY PRODUCTS OF STBKL PLATE
CORPORATION

By
President

Asst. Secretary

Attest

UNION PACIF

By J

--«•«-? ,i MY Secretary

IAD COMPANY

Vice President
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STATE OF
f, 88.:
(JOUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE 05
88 *COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public



STATE OF NEW YORK_

COUNTY OF ERIE
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,
On this S day of /**• **«^'/^7/l before mo person-

ally appeared KABLJ?. LoNtff to me personally known, who,
being by mo dnly sworn, says iliat ho is President of INTER-
NATIONAL, (!AH COMPANY (Division of International llamco,
Inc.) ihat one of the seals affixed to the foregoing instru-
ment is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

f' Notary Public
i. MEwrsm

l-.'.u 'a -,i\ New^s**
c»J , - Erin C. i tntv _ .

JMy ComaiiHiun U î'M Muiî i JJ, It -A.1*

STATE OF
COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND POUNUKY COMPANY, that one of the
seals affixed io the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and lie acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
COUNTY OP SS"

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
SS *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DABBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE OF
COUNTY OF 'favtff^x08"

j*. * f

On this // ' day of i^^^^f fy'//, before mo person-
ally appeared —2/ 'A/, t'^ "V , 'to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC RAILROAD COMPANY, that one of the
seals affixed to tlu>. foregoing instrument is the corporate
seal of s»id corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Publfc
_

-Miv i'lilii :•, i 1,-V u' ili'v. York
f-4;i .WF,1Si:,:Xi

0'i.iM -I i. r. s •..:•! fr-:'.injy
!. r" i ,|.-!i 1:1 NY r.s Cil:1'. fi'tl

'j'^:.! I X|j|-:'ii P/iiii'li JO.
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î

SB

w



43

SCHEDULE B

Manufacturer

General Electric

Gunderson
Motor Freight

International Car
Darby

Pacific Car

Warranty

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a new part to replace
any part that may fail under normal service within
two years after shipment from the Manufacturer's
plant or beforo tho unit of Equipment in which such
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAE Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with hiter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
to the Company at the Manufacturer's plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer's plant because of
faulty work dono or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer's plant
•or to replace the defective part or to pay the
cost of repair or replacement according to tho
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Curs with In-
terchanged Traffic, any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GENERAL EL.ECTHLC COMPANY, a Now York
corporation (hereinafter railed General Electric), (TI'XDER-
SON, INC., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL CAR COMPANY (Division of Inter-
national Riimco, Inc.), an Illinois corporation {hereinafter
called International Car), PACIFIC CAR AND FOUNDRY COM-
PANY, a Washing!on corporation (hereinafter called Pacific
Car), UNION PACIFIC MOTOR FREKIIET COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), TUK DARBY
PUODHCTS oe STEEL PLATE CORPORATION, a Kansas corpora-
tion, (hereinafter called Darby) (the foregoing companies
being hereinafter called collectively the Manufacturers or
.-evera'ly tlie Manufacturer) and THE CHASE MAN-JLATTAK
BAKK (National Association), a national banking assoeia-
tiou with its biish-ess address at 1 Chase Manhattan Pln»a,
New York, New Voi-k 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafter called the
Finance Agreement) and snid banking corporation, so act-
ing being hereinafter called the Assignee.

WHEREAS, the Manufacturers and Union Pacific Railroad
Company, a corporation duly organized 'and existing under
the laws of the 'State of Utah, with an office in New York,
New York (hereinafter willed the Company), have entered
into a Conditional Sale Agreement, dated as of May 1, 1971
(hereinafter called the Conditional Rale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment);

Xow, THERE FORK, THIS AORMKMBNT WITNESSETEI : That,
in consideration of the sum of One Dollar ($1.00) and
other good'and valuable consideration paid by the Assignee
to the MnmifneUirers, the receipt of which is hereby acknowl-
edged, as well as of Ihe mutual covenants herein contained:

SECTION" 1. Each Manufacture [-hereby assigns, transfers
and pets over unto the Assignee, its successors and assigns:

(a) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (6) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and 'in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(c) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to tho provisions of Article 13 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to tho Company in respect of the. Equipment shall
be and remain enforceable by tho Company, ils successors
and assigns, against and only against the Manufacturer. In
furtherance of the foregoing assignment and transfer, tho
Manufacturer hereby authorizes and empowers the As-
signee in tliu Assignee's own name, in the name of the
Assignee's nominee1, or in the name of and as attorney, here-
by irrevocably coiislilnted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any'and all sums
to -which tho Assignee is or may become entitled under tliis
Assignment and compliance by the Company with the terms
and agreements on its part to be pe.rformed under this Con-
ditional Sale Agreement, but at the expense and liability
and for the sole benefit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lieu or charge on any of
the units of Equipment.

SECTION 2. Each Manufacturer covenants and agrees
that ii will cause tho Equipment to be sold by such Manu-
facturer under tho Conditional Sale Agreement to be con-
structed in full accordance with the Conditional Sale Agree-
ment and will deliver the same upon completion to the Com-
pany in accordance with the provisions of the; Conditional
Sale Agreement; and thai, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and conditions of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Ma.nufact.nrer further covenants and agrees that it
will warrant to the Assignee and the Company that at the.
time of delivery and acceptance of each unit of the Equip-
ment soJd by it, it had legal title to such unit and good and
lawful rij-'.ht to sell such unit and the t i t l e to such nnil was
free of all claims, liens, security interests and other encum-
brances of any na ture except only the rights of tho (Company
under I lie Conditional Sale. Agreement and as to units
manufactured by Pacific Car, the lights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against .the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional 'Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in 'any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment 'and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligation's shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of t.liis assignment or of successive assignments or trans-
fers. The Manufacturer shall have no liability under the
foregoing provisions of this Section 3 unless (a) the
Assignor, in any such suit, proceeding or action by the
Assignee, hereinabove described, promptly moves or takes
other appropriate' action on the basis of Article 15 of the
Conditional Sale Agreement, to strike any suc.h defense,
set-off, counterclaim or recoupment assorted by the Com-
pany anil the 1:011 rt or other body having jurisdiction in
such suit, proceeding or action denies such motion or other
aetion and accepts such defense, set-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
defense, .sol-oil', counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The. Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royally payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction of tho Equip-
ment, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the ManufachTrer.

SECTION 4. Each Manufacturer will cause to be plainly,
distinctly, permanently and conspicuously marked on each
side of each unit of the Equipment, at the time of delivery
thereof to Ilie Company, in letters not less than one inch
in height, the following legend:

" OWN Hi) j!Y A SKCL:ISED PAHTY T'NDKR, A SKCMIBITY ACTIRE-
M E N T FILED U N D K U THE INTEHSTATK COMMERCE ACT, 'SEC-
TION 20c".
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SECTION 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the 'Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect .to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in -such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific 'Car and the Company and the Lease
of the same date between the Company and Pacific



Fruit Express Company, ami covenanting to defend
the title1 to such units against the demands of <ill per-
sons whomsoever based on claims originating prior to
the delivery of such units by such Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an authorized representative of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have been delivered to tho
Company in accordance with the Conditional Sale
Agreement, have been inspected and accepted by him
on behalf of the; Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce Commission requirements and specifications,
and to all standards recommended by 'the Association
of American Railroads, reasonably interpreted as
being applicable to sucli equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on each side of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

' 'OwKED »y A SKrrujjo PARTI' UXUEK A SKcritrrv
AuElKBMHXT FlLKI) [TxijEIl T E J K INTERSTATE COMMERCE

ACT, SKCTIOJT 20c".

(c) Invoice of each Manufacturer (or the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as to the correctness of the prices of such units as set
forth in said invoice;

('/) AH opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the Assignee and tho
Investors named in the Finance Agreement, dated
as of sue]] Closing Date, .stating that (i) the Finance
Agreement, assuming due authorization, execution and
delivery by such Investors, has been duly authorized,
executed and delivered and is a legal, valid and binding
instrument, ( i i ) the. Conditional Sale Agreement has
been duly authorized, executed and delivered by the
Company and tho Manufacturers and is a legal, valid
anil binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-



Iteration, un<l has the power find authority to own its
properties and to carry oti its business as now con-
ducted ;

(/) hi respect of the Closing Date relating to 'the
iuitial settlement for Equipment under this Section G,
an opinion of counsel for each Manufacturer, dated as
of such Closing Date, stating that (i) the Mannfac-
turor is a duly organized aud existing corporation in
good standing under the laws- of the jurisdiction of its
incorporation aud lias the power and authority to own
its properties and to carry on its business as now con-
ducted, ( i i ) tho Conditional Sale Agreement has been
duly authorized, executed and delivered by Ihe Manu-
facturer ;md is a valid instrument binding upon and
enforceable against tho Manufacturer in accordance
with its terms, f i i i ) this Assignment has been duly
authorized, executed and delivered by the Manufac-
turer and is a valid instrument binding upon 'and en-
forceable against the Manufacturer in accordance with
its terms, and ( iv) the .Assignee is vested with all the
rights, title and interests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; 'and in respect of
each Closing Date, an opinion of counsel for the
Manufacturer, dated as of such 'Closing Date, re-
affirming Uie opinion of such counsel delivered in re-
spect, of the initial 'Closing Date aud .stating that title
to the units of Equipment in such Group is validly
vested in tho Assignee, and that such units, at the time
of delivery jhereof to the Company in accordance with
the provision.- of the Conditional Sale Agreement, were
free of all claims-, liens, security interests and other
encumbrances except only the rights of the Company
under Hie Conditional S<ile Agreement ami, as to the
units manufactured by Pacific 'Car, the rights of the
Company under the Lease Agreement, dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same dale between the Company
and Pacific Fruit Express Company:
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section C, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance •with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereundcr after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of 'any such party to furnish any such funds with
respect thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purchase Price of the Equipment to be nettled for on
such Closing Date, the Company shall be relieved of its
indebtedness in respect of the Purchase Price of the Equip-
ment under su'bparagraph (c) of the third paragraph of
Article 8 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid .by the Company. By any
such payment, however, the Company shall not acquire any
rights uncle]1 this Assignment.

It is understood and agreed that the Assignee shall not
be required to make (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constitute an event of default, shall be subsisting
undur the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hcreuuder shall not be obli-
gated to make payment to auy Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

SKCTION 7. The Assignee may assign all or auy of its
rights under the Conditional Sale Agreement, including
the right to receive 'any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the Assignee hereunder. In compliance with Article 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhattan Bank, (K.A.), Corporate Trust Administration,
I Chase. Manhat tan Plaza, New York, New York 10015 or
sur'h other address as the Assignee s'hall have furnished in
writing to the Company.

SECTION 8. Each Manufacturer hereby:

(a) represents and warrants to the Assignee, its suc-
cessors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(6) represents 'and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred .to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1,1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by tho laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by 'Section 20c of the
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Interstate. Commorco Act, anil to the recording provisions
of .any other statutes pursuant to which this Agreement nray
be recorded.

IN WITNESS WJUSHEOJ', the parlies hereto, cat-h pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by duly
authorized officers, or representatives, and their rrs}>eclivo
corporate seals to be hereunto affixed and duly attested, all
as of the date first above written.

GENERAL ELECTRIC COMPANJT

Attest:
By

Vice President

Secretary

GUNDERSOJJ, INC.

Attest: Vice President

Secretary

Attest:

INTERNATIONAL 'CAE COMPANY
(Division of International Ramoo, Inc.)



Attest:
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PACIFIC CAB AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOR FBEIOHT COMPANY

By
Vice President

Attest:

Secretary

THE DABBY PRODUCTS OF STEEL PLATE
CORPORATION

By
President

Attest:

Asst. Secretary
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THE CHASE MANHATTAN BANK,
(National Association),

Attest:

k. '..

Vice President

; S..:... f.'...-'. .'.;
Asst. Secretary
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STATE OF
OlQ •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND FOUNDEY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
Qifl *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GENERAL ELECTRIC COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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|
- STATE OP

CmrsTY OF

On this day of , before me person-
ally appeared , to me personally known, who,
l)ci]]g by inc duly sworn, says that he is a Vice Presidont of
G d N D E U K O N , lire., that one of the aeals affixed to the forego-
ing i twtruntej i t is tho corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
uchiiow [edged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

SlATK OF N>3W YoiSK

OK ERIE w':

/On this -J~~ day of £?* '3"**̂ ?% before me person-
ally appeared KARL Jf. Lotfo, -to me personally known,
who, being by me duly sworn, says that he is a Presi-
dent of IffTEKNATioxAij C'AB COMPANY (Division of Inter-
national Ramco, Inc.) that one of the seals affixed
to Ihe foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

.ttf
/ Notary Public

:-j P. -. it. T-. 'n dl New Vort
i: EPIK Co>nly

Hty CanniciO'- I
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STATE OF
COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
oa •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged 'that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE op
COUNTY

On this 12th day of ...an0<it /*T// , before me person-
ally appeared U* L HOVvMLJ , to me personally known,
who, being by me duly sworn, says that ho is a Vice Presi-
dent of THJI (.'HASH MANHATTAN BANK, (N.A.), tlinl one of
the spals affixed t<J llio forogoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary PWic

,./ ,'r.T

-y• i
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UNION PACIFIC RAILROAD COMPANY
I

By .U/.^
Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT

Dated as of May Z, 2971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of May 1, 1971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent



CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GCNDERSON, INC., an Oregon corporation (hereinafter called
(funderson), INTERNATIONAL CAR COMPANY (Division of
International Borneo, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAB AND FOUNDRY
COMPANY, a Washington corporation (hereinafter called
Pacific Car), UNION- PACIFIC MOTOR FREIGHT COMPANY, a
Nebraska corporation (hereinafter called Motor Freight),
THE DAISHY Punui'CTjs ( i n 1 STKKL, PLATK Ooiti'oiiATiox, a Kan-
sas corporation (hereinafter called Darhy) (the foregoing
companies being horeinafler called collectively the Manu-
facturers or severally, the Maimfacturer, or collectively or
severally called the Vendor aw the context may require, all
us more particularly set forth in Article 27 hereof) and
UMO.N PArrFic RAILROAD COMPANY, a Utah corporation
(hereinafter called the Company).

WHEREAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment described in Schedule A
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to be constructed by or for, and sold a.nd delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ARTICLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term "Equipment" as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



of such election and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
thc> Company and the Manufacturer shall execute an agree-
ment or agreements 'Supplemental hereto limiting this
Agreement to the Equipment not so excluded horefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at tiie. time be filed or recorded. Jf the Manufacturer's
failure to deliver, on or before November 30, 1971, all the
Equipment, resulted from one or more of the causes re-
ferred to in the preceding paragraph, the Company shall
nevertheless be obligated to accept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the Company
shall arrange therefor, by means of a conditional .sale, equip-
ment trnsl, or such other appropriate method of financing
Ihe purchase, as the Company shall determine and as shall
he reasonably acceptable to the Manufacturer.

From lime to time upon the completion of the construc-
tion of each unit or of a number of units of the Equipment,
such unit or units shall lie presented to an inspedor or other
authorized representative of the Company for inspection at
the place designated for delivery of such unit or units, and
if'SUf.h unit or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, such inspector or authorized representative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may rea*onahly be re-
quested, a certificate of acceptance (hereinafler called the
Certificate of Auccptaucu) stating that such unit or units
have been delivered to the Company herennder in accor-
djim-.fi with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
specification* applicable thereto, to all applicable Interstate
(V)innioi'c'e Commission requirements and Specifies!ions and
1o all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6



hereof. Each 'Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
•provided, hoiuever, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1,1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1,1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ABTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



the Equipment, delivered to and accepted by the I Company
in the calendar month preceding (or in respect of the ihial
Group, preceding or on, as the case niay bo) the ('losing Date
(iixed us hereinafter provided) in respect of Mich Group.

Subject to the provisions of this Article 3, the Company
hereby acknowledges ilself to be indebted to the Vendor in
tho Eiiiioirnt of. and hereby promises to pay in ea.sh to the
Vendor at such place as the Vendor may designate, the Pur-
chase Price of the Equipment to be constructed ami *old by
such Vendor, as follows:

(a) On the Closing Date, wiih respect to each Group,
an amount equal to (i) '20l/c of the aggregate Purchase
Prire of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,300,000 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(6) On the next succeeding Closing Date following
receipt from each Manufacturer of its final certificate
{hereinafter called the Final Certificate) of ihe aggre-
gate Purchase Price for all of its units an all Groups
settled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
units, as stated therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(c) In five substantially equal consecutive annual
instalments as hereinafter provided, an amount equal
to 80% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafter called the Conditional Sale In-
debtedness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this suibparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



"business days" as used herein meaus calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
hanking institutions are authorized by law to close.

Interest under this Agreement shall bo determined on
the basis of a 360-day year of twelve .'50-day months.

The Company will pay, to the extent legally enforceable,
interest at 8% per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and private debts. Payments to
Manufacturers shall be made in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
receive any payment hereunder as hereinafter contem-
plated, Mich payment to its assignee shall be made in New
York Clearing House funds. In any case where the date of
a pj.ytnenj provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law to close,
then Mich payment need not bo made on such date but may
be made on ibe next succeeding business day and such exten-
sion of time shall, in any case, be included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

4. Taxes. All payments to be made by the
Company hereunder will be free of expense to the Vendor
for colled ion or other charges and will be free of expense
to the. Vendor in respect of the amount, of any local, state
oi1 federal taxes (other than income, gross receipts [except
gross income or gross receipts taxes in the nature of sales
taxe^l excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ABTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by Hie Company as heroin provided. Any
mid all addition*) to ihc Equipment and any and all
replacements of parts thereof and additions thereto (except
such as arc not required pursuant to the applicable laws
or rules referred to in Article 9 hereof and as may be
removed without in any way affecting or impairing either
the originally intended function or the use of any such
unit of tho Equipment) shall constitute accessions to the
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in tho term "Equip-
ment" as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amoimt of the Conditional Halo Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
contained shall have been performed by tho Company, ab-
solute, right to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute a bill or bills of sale of the Equipment transfer-
ring the Vendor's tiile thereto and property therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of sale to the Company at its address specified in
Article 23 hereof, and will execute in the same manner
ami deliver at tho same place, for filing, recording or de-
positing in all necessary public offices, snch instrument or
instrument in writing as may bn necessary or appropriate,
in order then to make clear upon the public records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hereof and not theretofore applied as 'therein
provided. Tho Company hereby waives and releases any
and all rights, existing or that may be acquire*!, in or to
the payment of any penalty, forfeit or damages for failure
to execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ABTICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indemnifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of i< Lull litigation of the interest of the Company or such
Affiliate or lessee therein.

ARTICLE 7. Ileplacf.tneiil of Equipment. In tlio event
tliat any unit of Equipment shall be worn oul, lost, con-
demned, stolen, destroyed, irreparably damageil, seized by
government or otherwise rendered permanently unfit for
list'from any cause whatsoever (&uch occurrences being here-
inafter called Casualty Occurrences) prior to the payment
of the full amount of the Conditional Sale Indebtedness,
together wit!i interest thereon, and all other payments
required hereby, the Company shall promptly (after it has
knowledge of such Casualty Occurrence) and fully inform
the Vendor in regard thereto. When the total Casualty
Value (as hereinafter defined) of units that, have suffered a
Casualty Occurrence shall exceed $100,000 (exclusive of
units having suffered a Casualty Occurrence with respect, to
which a payment shall have been made to the Vendor pur-
suant to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal to the Casualty Value of such
units, as of the date of such payment, and shall file; with
thu Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of such unit of Equipment suffering
a Casualty Occurrence, and the Vendor shall not there-
after have any interest in such unit or in any material
.salvageable from such unit. For all purposes of this
Article. 7 the Casualty Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall be that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total 'amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordance with Section 20c- of the Interstate Commerce
Act of an appropriate.1 supplemental agreement describing
such replacements) and do any and all such acts as may lie
necessary to cause such replacements to conn- under and be
.subject to Ihis Agreement, aud to protect the title of Hie
Vendor to such replacement units. All such replacement
units shaJl be warranteed in like manner as is customary
for units of like type and age. Whenever the Company shall
file wit]] the Vendor a written direction io apply amounts
toward the cost of any replacement unit or units, the Com-
pany shall lile therewith in such number of counterparts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit is 'Standard-
gauge railroad equipment (other than work or passen-
ger eqtiipineiit) first put into service no earlier than
May 1, 1971, and is warranteod by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, ilie co^t of fiich replacement unit and. in tho
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement imit is vested in the Vendor free
and clear of all prior claims, liens, security interests
and oilier encumbrances except Permitted Liens as
defined in Arlicle 12 thereof, that such unt l . has come
under and 'become subject to this Agreement and that
the Company has duly filed with the inte.r.-i.ate Com-
merce Commission, a> provided by the third paragraph
of lliis Article 7, the supplemental agreement rennired
hereby and duly taken all other action required hereby;
and

(3) a bill of sale to the Vendor from the owner of
such replacement units in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated'' prime'' or its equivalent by
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the 'Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Article 7 (including
lor this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ARTICLE 8. Maintenance and Repair. The Company will
at all times maintain the Equipment in good order anil
good running repair at its own expense.

ARTICLE 0. Comj/liiince with Laws and Rule/*. During
the term of this Agreement the Company will comply in
all respects with all laws of the jurisdictions in which
operations of the Company involving the Equipment may
extend, with the interchange rules of the Association of
American Railroads and with all lawful rules of the. Depart-
ment of Transportation, the Interstate Commerce Commis-
sion and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Equipment; and in the
event that such laws or rules require the alteration of thu
Equipment, the Company will conform therewith, at its ex-
pense, and will maintain the same, in proper condition for
operation under such laws and rules; provided, however,
that the Company may, in good faith, contest the validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the. Vendor,
adversely aJ't'ect the property or rights of the Vendor
herennder.

ARTICIJS 10. Reports and Inspections. On or before
April .'10 in each year, commencing with the year 1972, tho
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December 31, (a) showing the amount, description and
numbers of the Equipment thi-ri covered hereby, the amount,
description and num'bers of all units of the Equipment that
may have .-.'il'iVivd a Casualty Occurrence during the pre-
ceding calendar year (or since the date of this Agreement in
the case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany's records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

ARTICLE 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter denned)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate- legal proceedings in any
reasonable manner and the non-payment thereof does not,
in the- opinion of the Vendor, adversely affect the property
or rights of the Vendor he-rounder. Any amounts paid by
the Vendor in discharge of lions, charges or security inter-
ests upon the Equipment shall be secured by and under this
Agreement.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent or undeter-
mined or inchoate material-men's, mechanics', workmen's,
repairmenV or other like liens arising in the ordinary
course of business and, in each case, not delinquent (such
liens being herein called 1'crmitte.d Liens).

ARTICLE 13. Company's Indemnities; Manufacturers'
Warranties. The Company agrees to indemnify and save

harmless the Vendor and each Miiiuifac-turer from and
against all losses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, or out. of the USL- and operation thereof by the Com-
pany during the period when -title thereto remain!-! in the
Vendor or the transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
Conditional Sale Indebtedness, together wi th interest there-
on, and all other payments as heroin provided, and the
transfer of ti t le to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

After acceptance by the Company of any unit or units of
Equipment as provided for under Article 2 hereof, the Com-
pany will bear the risk of, and shall not bo released from it?
obligation*) hereunder in the event of, any damage to or the
destruction or loss of such imit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the 'Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered 'and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a -particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the article or material originally specified, or accept the
original article or material with such warranty as may be
secured.

Each Manufacturer agrees with the Company that the
acceptance of any unit by the Company under Article 2
hereof shall not be deemed a waiver by the Company of
any of its rights under this paragraph. This warranty shall
continue in full force and effect for the period stated not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

ARTICLE 14. Patent Indemnities. Except in cases of
designs, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a result of specification by the Company, and articles and
materials specified by the Company and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold -the Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Company, or the user of -any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Manu-
facturer harmless from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor and/or the Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufac-
turer or article or material specified by the 'Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled'by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing 'any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have 'against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the 'Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and 'arising out of such use, on the ground that
any such design, 'article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
•and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ABTICLH 15. Assignments. The •Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, and which, by execution
of ail appropriate instrument satisfactory to the Vendor,
shall assume and agree to perform each and 'all of the
obligations and covenants of the Company hereunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive tbe payments herein provided lo be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any assignee to, or relieve any
Manufacturer from, any of its obligations to cause; to be
constructed and to deliver the Equipment in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relievo the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subparagraphs
00 and (b) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to <the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hcreundcr, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of



23

tko Vendor's rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change ilie
names and word or words lo be marked on each side of
each unit of the Equipment so as to indicate the title of
such assignee to'the Equipment, with such names and word
or words as shall be specified by such assignee, subject lo
the requirements of the laws of the jurisdictions in which
tins Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or to a successor agent in case, and .io the
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be bomc by the Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each settlement for a Group of Equipment
subsequent to such transfer or assignment, deliver to the
assignee, at ilie time of delivery by the Company of notice
fixing the ('losing Date with respect to such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall not makes payment lo such
Manufacturer on the Closing Date with respect to a Group
of Equipment of an amount equal to that portion of Hie
aggregale Purchase Price of such Group payable by the
Company pursuant to subparagraph (c) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the 'Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ABTICLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign -to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the 'Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in ami to any other sums becoming
due from the Company under this Agreement other ilian
those hereintibove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment hy a Manufacturer t<> an assignee! or a single agent for
several assignees, an Event of Default shall have occurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

17. Defaults. In the event that any one or more
of the following Events of Default .shall occur and be con-
tinuing, to wit:

(«) The Company shall fail to pay in full any por-
tion of the Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(6) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its part
to be kept and performed or to make provision satis-
factory to the Vendor for such compliance ; or

(r) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constitiitod or as Siiid
Section 77 may be hereafter amended, shall lie fihjd by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long t\# such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

•(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the 'Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations^ ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the 'Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of tlio Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under tliis Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) -and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebiednesH, pay-
able as aforesaid, in respect of ihe aggregate Purchase
Price of the Kquipmont, and to collect such judgment out of
any property of the Company wherever eituated.

Tho Vendor may at its discretion waive any such Event
of Default «nd its consequences and rescind and annul any
such declaration 'by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

E IS. Rcmrdiw. If an Evenl of Default shall have
occurred and be continuing as hereinabove provided, thon
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
divclarod immediately due and payable as hereinbefore pro-
vided and during the continuance of such Event of Default,
the Vendor may, upon sue]] further notice, if any, as may bo
required for compliance wiih any mandatory requirement of
law applicable to the action to be taken by f lie Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability >to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor <shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on 'any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred 'and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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Purchase- Price of the Equipment shall have been declared
Immediately due and payable, as hereinbefore provided, the
Vendor (after retaking possession of the Equipment a*i
hereinbefore1 in this Article 18 provided) may, subject to
any mandatory requirements of la\v then in force appli-
cable thereto, at its election retain the Equipment as its
own and make such disposition thereof as the Vendor shall
deem lit, and in such event all the Company's rights in the
Equipment will thereupon terminate and all payments
made by the Company may be retained by the Vendor as
compensation for the use of the Equipment by the Com-
pany: provided, hfMwve.r, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (including, without limitation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, together with interest thereon accrued and unpaid),
and all olher amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, at its election and upon reasonable notice to
the Company and to any other person to whom notice of
time and place must be given by Jaw, sell the Equipment, or
any unil thereof, free from «ny and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equity, at public or private sale
and with or without advertisement as the Vendor may de-
termine, ami pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no obligalion to, lease from time 'to time any or all
units 1 hereof to such persons or corporations on such terms
iind for such periods as it shall deem advisable, all subject to
and in compliance with any mandatory requirements of law
tin!ii in force and applicable to such sale; prnvitlefl, Jiow-
evcr, that ]f prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 'hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
undcr may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Company to purchase, or provide a purchaser, within
10 days after notice, of the proposed sale price, at the
same price offered by thu intending purchaser or a better
price. To the extent not prohibited by any such require-
meuts of law, tlui Vendor may bid fur and become the pur-
chaser of the, Equipment, oi1 any uni t thereof, so offered
for .-.ale without accountability to the Company (except to
the extent of surplus money received as hereinafter pro-
vided in this Article IS), and in payment of the purchase
price therefor the Vendor shall be entitled, to the exteni
not prohibited as aforesaid, to have credited on account
thereof all sums due to the Vendor from the Company
hereuuder.

Each and every power and nsmudy hereby specifically
given to the Vendor shall be in addition to every olhor
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be exercised from time, to time and
simultaneously and as oflen and in such order as may be
deemed expedient by the Vendor. All such powers and
remedies shall be cumulative, and Ihe exercise of one shall
not be deemed a waiver of the right to exercise any other
or others. Xo delay or omission of the Vendor in the exor-
cise of any such power or remedy and no renewal or exten-
sion of any payments due hereunder shall impair any such
power or remedy or shall be construed to be a waiver of
any default or an acquiescence iherein.

]f, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall re-
main uny amount due to it under the provisions of Iliis
Agreoinunt, tlie Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall 'fail to pay sur:h deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a judgment, there-
for again-I the Company. If, after applying a* aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus iti Ihe possession of the Vendor, such surplus shall bo
paid to the Company.
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The 'Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ARTICLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. "Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements <as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor's right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

ARTICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention, of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ARTICLE 22. Payment of Expenses. The Company
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assigned is an agent),
and any instrument supplemental or related thereto, includ-
ing feus and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ARTICLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Mamtf acturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ARTICLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; -provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ARTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing ami
duly executed on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely states the rights of thn Vendor and
the Company with respect to the Equipment and amends
and supersedes all other agreements, oral or written, with
respect to the Equipment including the Lease Agreement,
dated as of May 1, 1971 'between Pacific Oar and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

AKTICLE 27. Definitions. The term "Vendor", when-
ever used in this Agreement, means, before any align-
ment of any of its rights hereunder each Manufacturer, and
any successor or successors for the time buing to its manu-
facturing properties and business, and, after any such as-
signment, both any assignee or assignees for Ihe time being
of such jKirlicular assigned rights as regards such rights,
and also any 'assignor or assignors as regards any rights
he-rounder that are retained and excluded from any assign-
ment; and Hie term "Manufacturer' ' , whenever used in
tills Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties and
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
first sentence of Article 15 hereof.

AIITICLE 2S. Execution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall bo deemed to bo an original, and su<'h coun-
terparts together shall constitute but one and the same
contract, which shall -be sufficiently evidenced by any such
original counterpart. Although this Agreement is dated
for convenience as of May 1, 1971, the actual date or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEBEOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

BNBEAL, ELECTRIC COMPANY

By
General Manager, Locomotive

Products Department
Attest:

Secretary

GtnsrDERSON, INC.

By
Attest: Vice President

Secretary

INTEBNATIONAL CAB COMPANY
(Division of International Ramco, Inc.)

.
Divisional President

Attest:

Secretary



Attest :

Attest:

Attest:
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PACIFIC CAB AND FOUNDRY COMPAXY

Vice President

Secretary

UNION PACIFIC MOTOR FBEIGIIT COMPANY

By
Vice President

Secretary

THE DAKHY PRODUCTS OF STEEL PLATE
CORPORATION

By
President

Asst. Secretary

UNION PACIFIC

Attest:

".- -i Secretary

•AD COMPANY
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STATE OP
88 *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE OP
88 *

COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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STATE OF NEW Yomt ss *COUNT* OP EEIE

On this day of , before me person-
ally appeared KARL S. Loxo, to me personally known, who,
being by me duly sworn, says that he is President of INTER-
NATIONAL (!AH COMPANY (Division of International Bamco,

that one of the seals affixed to the foregoing instru-
is the corporate seal of said corporation, that said in-

strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE OP
COUNTY OP

On this v s-Aaifat t£t'f*f£t~f f' /before me person-
ally appeared J$(5*4fr***#'*t>*-̂  to me personally known,
who, being by me etmy sworn, says that he ilTavice Presi-
dent of PACIFIC CAK AND FOUNDBY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said cor]>oration by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instnimont was the free act and deed of
said corporation. f J

(jW

Notary Public
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STATE OF ss *
COUNTY OF

On this day of ', before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
8S *COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DARBY PRODUCTS OF STEEL PLATE 'CORPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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COUNTY OP ' ' ' '

41

STATE OF /fcw^
JVv> '¥' '•<•-

On this //"^' day of &&&#,.? ''/", before me person-
ally appeared ^'f f ^ , ' - ts-Js- , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC RAILROAD COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

t " . ' •*.- • <v ' - ' / - ,
;• rv- ,?*<.//.-. • . V; i, •,, * < . ( . <'(/* t J\ • • • • • / • • • • • * • • • • » • • • • • j • • • * • » • • • •

Notary Pubfic
ELI7fl,BrTi-' L CM-PIKC ' b i>'i. t * )

M.-il J . / ; i .• i . Llf it" " i New York
r •;•:••• •,:: :f:o

-. • , -, '! :•,• ''i " mnty
C" • rn- . - '1 - - : .: .i !i •! '•' fn n:k',. office

C . ' . - i f i ' ^ . o . i ! T' lrob M s i r ^ h ,10, 19/2
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SCHEDULE B

Manufacturer

General Electric

Gunderson
Motor Freight

International Car
Darby

Pacific Car

Warranty

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a new part to replace
any part that may fail under normal service* within
two years after shipment from the Manufacturer's
plant or before the unit of Equipment in which such
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars -with Inter-
changed Traffic, any part of auy unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
to the Company at the Manufacturer's plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer's plant because of
faulty work done or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer's plant
or to replace the defective part or to pay the
cost of repair or replacement according to the
AAB ('ode of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffic., any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GENEIIAL. ELECTRIC COMPANY, a New York
corporation (hereinafter called General Electric), (IITNDEB-
SON, INC., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL OAR COMPAJSY (Division of Inter-
national Ramco, Inc.), an Illinois corporation (hereinafter
called Itilerimtional Oar), PACIFIC OAR AND FOUNDRY COM-
PANY, a Washington corporation (hereinafter called Pacific
Car), UNION PACIFIC MOTOH FBEICHT COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), THE DAUBY
PjtODi'CTs OF STEEL PI^ATK CORPORATION, a Kansas corpora-
tion (hereinafter called Darby) (the foregoing companies
being hereinafter culled collectively the Manufacturers or
se\eraliy the Manufacturer) and TEIE CHASE MANHATTAN
BAN A (National Association), a national banking associa-
tion willj its biif.ine.Hs addres> at. 1 Chase Manhattan Plaza,
New York, New York 10015, acting a.s Agent under an
Agreement dated as of May 1, 1971 (hereinafter called the
Finance Agreement) and said banking corporation, ao act-
ing being hereinafter called the Assignee.

WHEREAS, the Manufacturers and "Union Pacific Railroad
Company, a corporation duly organized nnd existing under
the laws of the State of TTtah, with an office in New York,
New York (hereinafter called the Company), have entered
into a Conditional Sale Agreement, dated as of May 1,1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase,
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment, being hereinafter called the Equipment) ;

Now, THEREFORE, Tins AGREEMENT WJTNESSETH: That,
in consideration of the sum of One Dollar ($1.00) and
otb«r good '.and valuable consideration paid by the; Assignee
to <b« Manuf not urcrs, the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SECTION 1. Each Manufacturer hereby assigns, transfers
and sets over nnto the Assignee, its successors and assigns:

(«.) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally



delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (6) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as denned in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(c) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional 'Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to Ike provisions of Article 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to tho Company in respect of the Equipmout shall
be and remain enforceable by the Company, its successors
and assigns, against and only against the Manufacturer. In
furtherance of the foregoing assignment and transfer, the
Manufacturer hereby authorizes and empowers the As-
signee in Ilie Assignee's own name, in the name of the
Assignee's nominee, or in the name of and as attorney, here-
by irrevocably constituted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any 'and all sums
to which the Assignee is or may become entitled under this
Assignment 'and compliance by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the espouse and liability
and for the sole benefit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Company, "whether pursuant lo the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

SECTION 2. Each Manufacturer covenants and agrees
that it will cause the Equipment to be sold by such Manu-
facturer nndur the Conditional Sale Agreement to be con-
structed in full accordance witli the Conditional Sale Agree-
ment and will deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement; and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and conditions of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Maimfucturer further covenants and agrees that it
will warrant to the Assignee and the Company that at the
time of delivery and acceptance of each unit of Ihe Equip-
ment sold by it, it had legal title to such unit and good and
lawful rijdit to sell such unit and the title to such unit was
free of aJl claims, liens, security interests and other encum-
brances of any nature except only tlie rights of the Company
under the Conditional SaV Agreement and as to units
manufactured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-



tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in 'any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from 'and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of this assignment or of successive assignments oi1 traus-
1'erK. The Manufacturer shall have no liability under the
foregoing provisions of this Section 3 unless (a) the
Assignee, in any such suit, proceeding or action by the
Assignee, hercinabove described, promptly moves or takes
oth<-r appropriate action on the basis of Article 15 of the
Conditional Sale Agreement, to strike any such defense,
set-olT, counterclaim or recoupment asserted by the Com-
pany and the court or other body having jurisdiction in
.such suii, proceeding or action denies such motion or other
action ami accept*, such defense, set-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) u]>oii any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
defeii!»e, set-off, counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction of the Equip-
ment, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

SECTION 4. Each Manufacturer will cause to be plainly,
distinctly, permanently and conspicuously marked on each
Mde of each unit of the Equipment, at the time of delivery
thereof to the Company, in letters not less than one inch
in height, the following legend:

"OWNED IIY A SECITBKD PARTY UNDEH A SF.C:[THITY AGREE-
M E N T FILED UNDER THE INTERSTATE COMMERCE ACT, SEC-
TION 20c".
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N 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect .to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific



Fruit Express (Company, and covenanting to defend
tlio title to 'Such units agaitist tlie demands of all per-
sons whomsoever based on claims originating .prior to
the delivery oi' such units -by such Manufacturer;

(6) Certificate or Certificates of Acceptance signed
by an authorized represuiitative of the 'Company
stating that the units of the Equipment of tho Manu-
facture]1 in such Group have been delivered to the
Company in accordance with the Conditional Sale
Agreement, have been inspected and accepted by him
on behalf of the Company, conform to the 'Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce Commission requirements and specifications,
and to all standards recommended by the Association
of American Railroads, reasonably interpreted as
being applicable to such equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on each side of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

"OWNED IIY A SECURED PARTY U N U K R A SRcnntiTY
AuiiiiEiiBvr FILED UKDKII TIIK LXTKBSTATE COMMERCE
ACT, SECTION %20c".

(c) Invoice of each Mamifacturer for the nnits of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as to the correctness of the prices of such units as set
forth in said invoice;

(</) An opinion of Messrs. Cravath, Svvaine & Moore,
acting as special counsel for the Assignee and the
Investors named in the Finance Agreement, dated
as of sLie.li Closing Date, stating that (i) the Finance
Agreement, assuming due authorization, execution «nd
delivery by such Investor^ has been duly authorized,
executed and delivered and is a legal, valid and binding
instrument, ( i i ) the Conditional Sale Agreement has
been duly authorized, executed and delivered by the
•Company and the Manufacturers and is a legal, valid
and binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed arid delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution 'and delivery of
the Finance Agreement, the Conditional 'Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect «et forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-



lioriiiiun, and has the power and authority to own its
properties and tn cany on it* business as now con-
ducted ;

(/) In reject of the Cloning I)ate relating to 'the
initial settlement for Equipment under 'this Section 6,
an opiniun of counsel for each Manufacturer, dated as
of such Closing Date, stating that (i) the Manufac-
ture]1 is a duly organized and existing corporation in
good standing under the laws of the jurisdiction of its
incorporation and has the power and authority to own
its properties and to carry on its business as now con-
ducted, ( i i ) the Conditional 'Sale Agreement has been
duly authorized, executed and delivered by the Manu-
facturer and is a valid instrument binding upon and
enforceable against tho Manufacturer in accordance
with its terms, (iii) this Assignment has been duly
authorized, executed and delivered by the Manufac-
turer and is a valid instrument binding upon and en-
forceable against the Manufacturer in accordance with
its terms, and (iv) the Assignee is vested with all the
rights, title and interests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respect of
each Closing Date, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming thu opinion of such counsel delivered in re-
spect of the initial ('losing Date and stating that title
to the units of Equipment in such Group is validly
vested in the Assignee, and that such units, at the time
of delivery thereof to the. Company in accordance with
the provisions of the Conditional Sale Agreement, were
free of all claims, liens, security interests and other
encumbrances except only the rights of the Company
under the Conditional Sale Agreement and, as to the
units manufactured by Pacific Car, the rights of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same date between the Company
and Pacific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United 'States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing "Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of 'any such party to furnish any such funds with
respect thereto, such 'Closing Date shall be postponed for
four business days. To the extent that the 'Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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oi' the Purchase Price oi' the Equipment to be settled for on
such Closing Date, the Company shall bo relieved of its
indebtedness in respect of the Purchase Price- oi' the Kquip-
incnt under subparagraph (c) of tlio third paragraph ol'
Article ,'J of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company. IJy any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed that tliu Assignee shall not
be required to moke (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement pursuant to Article "2 thereof or (ii) any pay-
ment under this Section 6' at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
bliall constitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood mid agreed that, anything herein to the contrary
notwithstanding, the Assignee hereunder sliall not be obli-
gated to make payment to any Manufacturer except oiit of
funds furnished to it pursuant to the Finance Agreement.

SECTION 7. The Assignee may assign all or any of its
righls under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from tin1 Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges-and lie subject to all the obligations
of the Assignee hereundor. In compliance with Article 23
of the Conditional Salt; Agreement the address of the
Assignee for purpose.-- of notices and payments is The Chase
Manhii t l i t i i Bank, (.N.A.), Corporate Trust Administration,
1 Chan: Manhat tan Phi/.a, New York, Ne\\ York 111015 or
Mii'h ol.iicr jdilre4*-) as ihe Assignee shall have- furnished in
\\rHing to the Company.

SKCTION 8. Each Manufacturer hereby:

(fl) represents and warrants to the Assignee, its suc-
cessors anil assign^, that the Conditional SaL1 Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment .thereto; and

(fe) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1,1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, .the date or dates staled in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hercunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by Section 20c of the
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Interstate Commerce; Act, and to the recording provisions
of •miy other statutes pursuant to which this Agreement may
be rocordcd.

IN WITNESS WUKRKOF, the parties hureto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by duly
authorized officers, or representatives, and their respective
corporate c^eals to be hereunto afiixed and duly attested, all
as of the date first above written.

GENERAL ELECTRIC COMPANY

By
Attest: Vice President

Secretary

GUNDERSON, INC.

By
Attest: Vice President

Secretary

INTERNATIONAL CAR COMPANY
(Division of International Borneo, Inc.)

By
Attest: Divisional President

Secretary
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PACIFIC CAB AND FOUNDBY COMPANY

Vice President

Attest:

Secretary

UNION PACIFIC MOTOB FREIGHT COMPANY

By
Vice President

Attest:

Secretary

THE DABBY PRODUCTS OF STEEL PLATE
COBPOBATION

By
President

Attest:

Asst. Secretary
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Attest:

"X

THE CHASE MANHATTAN BANK,
(National Association),

Vice President

. Secretary
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STATE OF &(s4^*-S
COUNTY OF *'--'-- ss"

t -^

On this y ^ylSEiflf 6^e-^Cf^f ^ Before me person-
ally appeared ^CXyAftffc*i^«-*t0' me personally* known,
who, being by me duly sworn, says that he is*"iiVicePresi-
dent of PACIFIC CAB AND FOXJNDBY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors 'and he acknowledged that the execution
of the foregoing instrument \pas-tiie free act and deed of
said corporation.

Notary Public

STATE OF
COUNTY or ss':

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GENEBAL ELECTEIC COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
COUNTY OF HS"

On this day of , before me person-
ally appeared , to me personally known, who,
being by me duly sworn, says that he is a Vice President of
ftrxDEiisoN, INC., that 0110 of the seals affixed to the forego-
ing instrument is the corporate1 seal of said corporation, tha i
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and ho
acknowledged that the execution of the foregoing instru-
ment was thi' free act and deed of said corporation.

Notary Public

OF N*K\V YORK
ss *

( H t ) P N T Y OK I'lllJE

On this day of , before me person-
ally appeared KAKL 8. LOJSH, to mo personally known,
who, being by me duly sworn, says that he is a Presi-
dent of INTEKKATIOXAF. CAN COMPANY (Division of Inter-
national llamco, Inc.) that one of the seal* affixed
to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
RS *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB, FREIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
n ss.:
L/OTJNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DABBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged 'that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE OP */&#• ^A
8S':

On this /J/A day of * / , boforo me person-
ally appeared ~Tt JL, //cn-'/f/ty, to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of TUB ( ^ I I A S E MASEIATTAN B A N K , (N.A.), that one of
the sen If affixed to the foregoing instrument is Ihe corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors aud he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation. i

^L^TO»_- V
• • *- , T T * ?• • • • • • • » / • V . • • • •

Notary "J?nblic
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UNION PACIFIC

By
Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT

Dated as of May I, 1971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of May 1, 1972

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent



CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GrNnERSON, INC., an Oregon corporation ('hereinafter called
Gunderson), INTERNATIONAL OAR COMPANY (Division of
International Rainco, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAS, AND FOUNDRY
COMPANY, a Washington corporation (hereinafter called
Pacific Car), UNION PACIFIC MOTOR FREIGHT COMPANY, a
Nebraska corporation (hereinafter called Motor Freight),
TriK, DAIMIV PiiouruTs OF STEEL PLATE CORPORATION, a Kan-
sus corporation (hereinafter called Darby) ( the foregoing
companies bt-inx hereinafter palled collectively the Manu-
facturers or severally, the Manufacturer, or collectively or
severally called the Vendor as ihe context may require, all
as more particularly set forth in Article 27 hereof) and
UNION PACIFIC RAILROAD COMPANV, a Utah corporation
(hereinafter called the Company).

WETEREAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment described in Schedule A
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the,
parties hereto do hereby agree as follows:

ARTICLE 1. Construction atid Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to be constructed by or for, and sold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof



as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called .the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American .Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ABTICI^B 2. Delivery. Each Manufacturer will deliver
its units of the Equipment .to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, 'acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as herein'below provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
arid not included in the term "Equipment" as used in this
Agreement unless the 'Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement 'and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



of such election and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall execute an agree-
ment or agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time be filed or recorded. If the Manufacturer's
failure to deliver, on or before November 30, 1971, all the
Equipment, resulted from one or more of the causes re-
ferred to in the preceding paragraph, the Company shall
nevertheless be obligated to accept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the Company
shtil] arrange therefor, by means of a conditional sale, equip-
ment 'I rust, or such other appropriate, method of financing
the purchase, as the Company shall determine and as .shall
be reasonably acceptable to the Manufacturer.

Prom lime to time upon the completion of the construc-
tion of eauh unit or of a number of units of the Equipment,
such unit or units shall be prettented to an inspector or other
authorized representative of the Company for inspection at
tlui place de.-ignated for delivery of such unit or units, and
if such uti i t or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, sm-.h inspector or authorized representative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of acceptance (hereinafter called the
Certificate of Acceptance) stating that such unit or units
have been delivered to the Company hereunder in 'accor-
dance with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
specifications applicable thereto, to all applicable Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroads and are. marked in accordance with Article 6



hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, hoivever, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1,1971, between Pacific
Car and .the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1,1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ARTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



tlic- Equipment, delivered to and accepted by the Company
in tlie calendar month preceding (or in respect of the final
Group, preceding or on, as the case maybe) tlie Closing Date
(fixed as hereinafter provided) in respect of such Group.

Subject to tlie provisions of this Article 3, the Company
hereby acknowledges itself to be indebted to the Veiulor in
tho amount of, and hereby promises to pay in car-ii to the
Vendor al such plain- a> the Vendor may designate, the Pur-
chase Price of the Equipment to be constructed and sold by
such Vendor, as follows:

(a) On the Closing Date, with respect to each Group,
mi amount equal to (i) 20% of the aggregate Purchase
['rice of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which settlement has theretofoi-e
been, and is then being, made exceeds tlie sum of (x)
^lil,.");")0,()()0 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(t>) On -the next succeeding Closing Dal" following
receipl from each Manufacturer of its final certificate
(hereinafter called the .Final Certificate) of Ihe aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amounl, if any, by
which Ihe final aggregate Purchase Price of all such
units, as stated therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(c) In five substantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
to $0% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to bo sold by such
Vendor (hereinafter called the Conditional Sales In-
debtedness) less the amounts paid or payable, in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25 %
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final 'Certificate 'and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



"business Jays" as used herein means calendar days, ox-
chiding Saturdays, Sundays, holidays and days on which
banking institutions are authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 3u'U-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
interest at tf% per annum upon all amounts remaining
unpaid after the -same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for tlit; payment of public and private debts. Payments to
Manufacturers shall be made; in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
receive any payment hereunder as hereinafter contem-
plated, .-.iic-h payment to its assignee shall bo made in New
York Clearing House funds. In any case where the date of
•a payment provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
ou which hanking institutions are authorized by law to close,
then sue]) payment need not be made on such date but may
be made un the next succeeding business day and such exten-
sion of time shall, in any case, be included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

ARTICLE 4. Taxes. All payments to bp made by the
Company hereimder will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respect of the amount of any local, state
or federal taxes (other than income, gross receipts [except
gross income or gross receipts taxes in the nature of sales
taxes] excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
hoioever, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have 'been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession



9

ami use1 thereof by the Company as heroin provided. Any
and all additions to the Equipment and any and all
replacement:* of parts thereof and additions thereto (except
such us are not required pursuant to the applicable laws
or rule* referred to in Article 9 hereof and as may be
removed without in any way affecting or impairing either
the originally intt'iuled function or the use of any such
unil nf the Equipment) shall constitute accessions to the
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in the term "Equip-
ment '' as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
contained shall have been performed by the Company, ab-
soluto right to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out furl her transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute a bill or bills of sale of the Equipment transfer-
ring the Vendor's title thereto and property therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of sale to the Company at its address specified in
Article 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may -bo necessary or appropriate
in order then to make clear upon the public records the
title of thii Company to the Equipment and will pay 1o
the Company any money paid to the Vendor pursuant to
Article 7 hi1 roof and not theretofore applied as therein
provided. The Company hereby waives and releases any
and all rights, existing or that may be acquired, in or to
the payment of any penalty, forfeit or damages for failure
to execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ARTICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been, so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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(jf identification of the interest of the Company or such
Atfiliate or lessee therein.

AiiTua,K 7. Replacement- of Equipment. In the event
that any luiit of Equipment shall be worn out, lost, con-
demned, stolon, destroyed, irreparably damaged, seized l>y
government or otherwise rendered permanently unfit for
use from any cause whatsoever (such occurrences being here-
in after called Casualty Occurrence*) prior to the payment
of the fail amount of the Conditional Sale Indebtedness,
together will) interest thereon, and all oilier payments
required hereby, ihe Company slia.ll promptly (after it has
knowledge <>f Hu<p.h (Visually Occurrence) and fully inform
the. Vendor in regard thereto. When the total Casualty
Value (as hereinafter defined) of units that have suffered a
Casualty Occurrence shall exceed $100,000 (exclusive of
units having suffered a Casually Occurrence with respect to
which a payment shall have been made to the Vendor pur-
suant to tliis Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal to the Casualty Value of such
units, as of the date of such payment, and shall file with
the Vendor u certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of such unit of Equipment suffering
a Casualty Occurrence, and the Vendor shall not there-
after have any interest in such unit or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casualty Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall 'be that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of tliis Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total 'amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the 'Company shall execute, acknowledge, do-
liver, file, record or deposit all such documents (including
the filing with the Interstate 'Commerce Commission in
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accordaiJL'L- with (Section '2()r. of the Interstate Commerce
Act of an appropriate* supplemental agreement describing
such replacements) and do any and al! such acts as mny l>c
necessary lo cause such replacements to con in under and be
subject to this Agreement, and to protect the title 01' the
Vendor lo such replacement unit*. All such replacement
units >haH be warranted iu like manner as is customary
for units oi' liko type and age. Whenever the Company shall
tile wiili the Vendor a written direction to apply amounts
toward the cost of any replacement unit or units, the Com-
pany shall Jile therewith in such number of counterparts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit its 'Standard-
gauge railroad equipment (other than work or pissen-
ger equipment) first put into service no earlier than
May 1, 1!)71, and is warranteed by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, iu the event such replacement unit is new equip-
ment, the. cost of such replacement unit and, in the
event such replacement unit shall be equipment there-
tofore used iu railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and clear of all prior claims, liens, security interests
and other enciimbranci'S except Permitted Liens as
defined in Article 12 thereof, that such unit has come
under and [wcomo subject to this Agreement and thai,
the Company has duly filed wi th the Inters!ate Com-
merce Commission, as provided by the ihird paragraph
of this Article 7, the supplemental agreement required
hereby and duly taken all other action required hereby;
and

(3) a bill of sale to the Vendor from the owner of
such replacement units in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated'' prime "or its equivalent by
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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" held by the Vendor pursuant to this Article 7 (including
for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ABTICLK 8. Maintenance and Repair. The Company will
at ill' times main!ain the Equipment in good order and
good running repair at its own expense.

ARTICLK 9. Complitince with Laws and Rules. During
the term of this Agreement ihe Company will comply in
all respects with all laws of the jurisdictions in which
operations of the Company involving the Equipment may
extend, with the interchange rules of the Association of
American liuil roads and with all lawful rules of the Depart-
ment uf Transportation, the Interstate Commerce Commis-
sion and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Equipment; and in the
event that such laws or rules require the alteration of the
Equipment, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper condition for
operation under such laws and rules; provided, liuwev/'r,
that the Company may, in good faith, contest the validity
or application of any such law* or rule in any reasonable!
manner which does not, in the opinion of the Vendor,
adversely affect the property or rights of the Vendor
hereunder.

AHTICLE 10. Reports and Inspections. On or before
April 30 iu each year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an oflicer of the Company as of the preceding
.December .'31, (a) showing the amount, description and
numbers of the Equipment then covered hereby, the amount,
description and numbers of all units of the Equipment that
may hnvr niifiVred a Casualty Occurrence during the pre-
ceding c.nleiular year (or since the date of this Agreement in
the case of the .first such statement), and such other infor-

*
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during .the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany's records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

ABTICLE 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter denned)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
either alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonably manner and tliu non-payment thereof doe*) not,
in the opinion of the Vendor, adversely affect the property
or rights of the Vendor hereunder. Any amounts paid by
the Vendor in discharge, of liens, charges or wecnriiy inter-
ests upon the Equipment shall be secured by and under this
Agreement.

This covenant, will not be doomed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent or undeter-
mined or inchoate rnateiialineii's, mechanics', workmen's,
repairmenJis or other like liens arising in the ordinary
course of 'business and, in each case, not delinquent (such
liens being herein called Permitted Liens).

ARTICLE 13. Company's InJamnUies; Manufacturers'
Warranties. The Company agrees to indemnity and save
harmless the Vendor and each Manufacturer from and
against all lo.-ses, damages, injuries, liabilities, claims anil
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, m- out of the use and operation thereof by the Com-
pany during the period when title thereto remains in the
Vendor or the transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnity shall continue in full
force and elTer.t notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and all oilier payments as herein provided, and the
transfer of tille •!<> the Equipment, as provided in Article 5
hereof, or {lie terminal ion of this Agreement in any manner
whatsoever.

After acceptance by the Company of any unit or units of
Equipment as provided for under Article 2 hereof, Hie Com-
pany will bear the risk of, and shall not be released from its
obligations borennder in the event of, any damage to or the
destruction or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the 'Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter cither specify another article or material, in lieu
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of the article or material originally specified, or accept the
original article or material with such warranty as may be
secured.

Each Manufacturer agrees with the Company that the
acceptance of any unit liy the Company under Article 2
hereof shall not bo deemed a waiver by the Company of
any of its rights under thin paragraph. This warranty shall
con Limit! in full force and effect for the period stated not-
withstanding the fill] payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payment h as herein provided, and the .transfer of title to
the Equipment, as provided in Arlicle 5 hereof, or the
termination of this Agreement in any manner whatsoever.

AIITIOLK 14. Patent Itidcmnitie-a. Except in cases of
designs, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a. result of specification by the Company, and articles and
materials 'specified by the 'Company anil not manufactured
by I be Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold ihc Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Company, or the user of any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Manu-
facturer harmless from and against any and nil liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against Ihe Vendor and/or the Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by .the Manufac-
turer or article or material specified by the Company and
not manufactured 'by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing 'any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have 'against the originator of 'any designs or against
the -seller or sellers of any designs specified by .the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and 'arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute 'and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein providod, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ARTICLE 15. Assignments. Tho Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, and which, by execution
of an appropriate instrument satisfactory to the Vendor,
shall 'assume and agree to perform each and all of the
obligations and covenants of the Company hercunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any assignee to, or relieve any
Manufacturer from, any of its obligations to cause to be
constructed and to deliver the Equipment in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14- hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 10 hereof and subparagraphs
(a) and (b) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together



22

with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereundcr, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor's rights hcreuiulcr in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words to be marked on each side of
each unit of the Equipment wo as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall be specified by .such assignee, subject to
tiie requirements of the laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word oi' words with respect to the first assignee of this
Agreement (or to a successor agent in case, and .to the
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be borne by the Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each settlement for a Group of Equipment
subsequent to nucli transfer or assignment, deliver to the
assignee, at the time of delivery by the Company of notice
fixing the Closing Date with respect to sueh flroiip, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall nut make payment to such
Manufacturer on the Closing Date with respect to a Group
of Equipment of an amount, equal to that portion of the
aggregate Purchase Price of such Group payable by the
Company pursuant to subparagraph (c) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the 'Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the 'Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ARTICLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest theram, and in and to any olhor sums becoming
due from the Company under this Agreement other than
those hereinabove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a Manufacturer to an assignee or a Dingle agent for
several assignees, an Event of Default shall have occurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

ARTICU: 17. Defaults. In the event that any one or more
of the following Events of Default shall occur and bo con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of I lie Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(I) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its part
to be kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(<•) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, slaved or otherwise ren-
dered ineffective (but then only so long a*i such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the'Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations), ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereundcr) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Piicc of the Equipment (including
without limitation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate, of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of Ihe
Conditional Sale Indebtedness, together with the interest
thereon) and all such other 'amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of &r/< per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respect of the aggregate Purchase
Price of the Equipment, and to collect such judgment out of
any property of the Company wherever situated.

The Vendor may at its discretion waive any such Event
of Default and its consequences and rescind and annul any
such declaration 'by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parties s-hall be as they would have been if no such Fjvent of
Default had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the 'Company that time
is of the essence of this Agreement and that no such waiver,
resci.-M<ni or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

AIITIC'LE IS. Remedies. If an Event of Default 'shall have
occurred and be continuing as hereinabove provided, then
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately due and payable as hereinbefore pro-
vided and during the continuance of such Event of Default,
the Vendor may, upon such further notice, if any, as may bo
required for compliance with any mandatory requirement of
law applicable to the action to be taken by the Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability ito return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on 'any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebtedness in respect of the aggregate
Purchase' Price of the Equipment shall luive been declared
immediately due and payable, as hereinbefore provided, the
Vendor (after retaking possession of the Equipment as
hereinbefore in this Article 18 provided) may, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its election retain the Equipment as its
own and make such disposition thereof as the Vendor shall
deem fit, and in such event all the Company's rights in the
Equipment will thereupon terminate ami all payments
made by the Company may be retained by the Vendor as
compensation for the use of Ihe Equipment by the Com-
pany; proridftd, however, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (including, without limitation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, together with interest thereon accrued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass -to and vest in the -Company.

The Vendor with or without the retaking of possession
thereof may, at its election and upon reasonable notice to
the Company and to any other person to whom notice of
time and place must be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equity, at public or private sale
and with or without advert!foment as the Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no obligation to, lease from time to time any or all
units thereof to such persons or corporations on such terms
and for such periods as it shall deem advisable, all subject 1o
and in compliance with any mandatory requirements of law
then in force and applicable to such sale; provided, Itoic-
ervr, -thai if prior in such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and 'all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
undcr may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right



31

of the Company to purchase1 or provide a purchaser, within
10 days aftov notice of the proposed sale price, at the
same price offered by the intending purchaser or a bettor
price. To tiie extent not prohibited by any such require-
ments of law, the Vendor may bid for and become the pur-
chaser of the Equipment, or any unit thereof, so olTered
for t,ali' without accountability to the Company (except to
the extent of surplus money received as hereinafter pro-
vided hi this Article IS), and in payment of the purchase
price therefor the Vendor shall be entitled, to the extent
not prohibited as aforesaid, to have credited on account
thereof all sums due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall be m addition to every other
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may i>u exercised from time to time and
simultaneously and as often and in such order as may be
deemed expedient by the Vendor. All such powers) and
remedies shall be cumulative, and the exercise of one shall
not be deemed a waiver of the right to exercise any other
or others. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any payments due hereunder shall impair any such
power or remedy or shall be construed to be a waiver of
any default or an acquiescence therein.

If, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall re-
main any amount due to it under the provisions of this
Agreement, tho Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall be entitled 1o recover a .judgment there-
for ayninst iho Company. If, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid to the Company.
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The 'Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ABTICIJB 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the 'Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

ABTICIJB 20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor's right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

ARTICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

AHTICLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ARTICLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gimderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, 'to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ABTICLB 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ARTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall bo valid unless in writing and
duly executed on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely stales the rights of the Vendor and
the Company with respect to tho Equipment and amends
ajid supersedes all other agreements, oral or written, with
respect In the Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Car and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

ARTICLE 27. Definitions. The term "Vendor", when-
ever used in this Agreement, means, before any assign-
ment of any of its rights hereunder each Manufacturer, and
any successor or successors for the time being to its manu-
facturing properties and business, and, after any such as-
signment, both any assignee or assignees for the time being
of sue!i particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
herein ider that are retained and excluded from any assign-
ment; and the term "Manufacturer", whenever used in
this Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties ami
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
first sentence of Article Id hereof.

ARTICLE 28. Execution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the same
contract, winch shall be sufficiently evidenced by any such
original counterpart. Although this Agreement is dated
for convenience as of May 1, 1971, the actual date or dates
of execution hereof by the parties hereto is or are, respec-
tively, the dale or dates stated in the acknowledgments
hereto annexed.



36

IN WITNESS WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto -affixed, duly
attested, all as of the date first above written.

GENERAL ELECTRIC COMPANY

By
General Manager, Locomotive

" "! " Products Department
Attest:

Secretary

GUNDEBSON, INC.

By
Attest: Vice President

Secretary

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

• ; By
Divisional President

Attest:

Secretary



Attest :

Attest:

Attest :
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PACIFIC CAB AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOB FREIGHT COMPANY

By .
Vice President

Secretary

TUB DARBY PRODUCTS OP STEEL PLATE
CORPORATION

By
President

Attest:

Asst. Secretary

UNION PACiFiq BAILBOAD COMPANY

By
Vice President

..f-r-.- • Secretary
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STATE OP
88 "

COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
•he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE OP ss *
COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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STATK OF NEW YORK
go •

COUMTY OF EBIE

On this day of , before me person-
ally appeared KAHL S. LONG, to me personally known, who,
being by me duly sworn, says that he is President of INTEB-
NATiotfAii CAR COMPANY (Division of International Ramco,
Inc.) that one of the seals affixed to the foregoing instru-
ment is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE OF
SS "

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, boing by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAR AND FOCNDRY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OP NEBRASKA
OQ •

COUNTY OF DOUGLAS "

On this /7** day of ̂ U^fc.^ /T?/ , before me person-
ally appeared J- c. KENEFICK t t0 me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOR FEEIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

... .•vCSti^r.^f^MM^Sf...
"Nnfnrrr PWhlift fNotary Public

STATE OF
RS "

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DABBY PBODUCTS OF STEEL PLATE COBPOBATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATE QY/'Stys-'i./f-tA*' ,
COUNTY OF #U W't'/s***' ''

f tf

On this // ffl day of '̂•/^<1--'/ '¥'//, before me person-
ally appeared L 'ty .-•'* < t- * £• , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UXKIX PACIFIC RAILROAD COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed OH behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

. . * • • • • » • •

•/ Notary Public
rirr/r i :\ : i r,

fjn!.-^ ; ': i ,! , \ \\o<: VurK
N . . " ~-. ' • ! :no

c • :''n .• ,•! ii •-. i, ::-•• i-ty
C"'!;! • • ' , • , ' ' • • !•! V ":• ',:'-''. ' !f'

Ci'-niiiiis&.OM I ••,'• n-'j M.I: i..i jJ. 1 J7



is *l J! 1 *iT JS "3V Tn in -E ,.l Si*

s
in

&SJS

S «•a P

3s.

«!> -5

s

awM
o
09

b
s.a
§fie
2E1

ill

* u

g (32

§ 5§rt •?
§^•3^S U -rt tnSals
SScBu

u-?«£
m 15

Irfitast
•u r--*•3 irt

llJ

|||

ll1!1

mi
B"U fe (
3 v o —
l« 15 S:r»>fc-i i § J

3UJ-!

*

s-g^d r t &as':
.CNo1

q^^Q!O" >»
^^ T-H rt

î
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SCHEDULE B

Manufacturer

General Electric

G undersoil
Motor Freight

International Car
Darby

Pacific Car

Warranty

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a now part to replace
any part that may fail under normal service within
two years after shipment from the Manufacturer's
plant or before the unit of Equipment in which Much
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the "Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to 1he Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
to the Company at the Manufacturer's plant, a new
part to replace any part of any unil that may fail
under normal service wiihin one year after ship-
ment from the Manufacturer's plant because of
faulty work done or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer's plant
or to replace the defective part or to pay the
cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffic, any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 3,
1971 between GENERAL KLECTHIC COMPANY, a Xew York
corporation (hereinafter called General Electric), GUNUER-
SON, INC., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL CAR COMPANY (Division of Inter-
national Ramc.o, Inc.), an Illinois corporation (hereinafter
called International Car), PACIFIC CAH AND FOUNDRY COM-
PANY, a Washington corporation (hereinafter called Pacific;
Car), UNION PACIFIC MOTOH PitEuniT COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), THE DAKIIY
PIKWPCT.S OF STEET, PLATE COHI-OUATION, a Kansas corpora-
tion (hereinafter called Darby) (the foregoing companies
being hereinafter called collectively .Hie Manufacturers oi1

severally i1h(! Manufacturer) anil THE ('MASK MANEIATTAN
BASK (Nat ional Association), a national banking associa-
tion with its business address at 1 Chase Manhattan Plaza,
Ne\v York, New York 10015, acting as Agent under an
Agreement dated as of May 1. 1971 (hereinafter called the
Finance Agreement) and said banking corjxjration, so act-
ing being lieroinafter called tho Assignee.

"WnsiiEAs, the Manufacturers and TTnion Pacific. Bailroatl
Company, a corporation duly organized 'and existing under
tho laws of the 'State of Utah, with an office in Xew York,
New York (hereinafter called the Company), have entered
into a Conditional Sale Agreement, dated as of May 1, 1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment);

NOW, TlIKBEFORE, TmS AGREEMENT WlTXBSSETIT : That,
in confederation of the sum of One Dollar ($1.00) and
other good'and valuable consideration paid by the Assignee
i o the M aiuifacturers, the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SECTION 1. Each Manufacturer hereby assigns, transfers
and sets over unto the Assignee, its successors and assigns:

(a) All of its right, title and interest in and to the
Equipment and each unit thereof when, and as severally



delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (fe) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(c) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional 'Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional 'Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to tko provisions of Article 15 of the
Conditional Sale1 Agreement, all obligations of the Manu-
facturer to the Company in respect of the Equipment shall
be and remain enforceable by the Company, its successors
and aligns, against and only against tho Manufacturer. In
furtherance of the foregoing assignment and transfer, the
Manufacturer hereby authorizes and empowers the As-
signee in the Assignee's own name, in the name of the
Assignee's nominee, or in tho name of and as attorney, here-
by irrevocably constituted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any and all sums
to which the Assignee is or may become entitled under this
Assignment and compliance by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and liability
and for the sole benefit of the Assignee.

Each Manufacturer 'agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be .secured by any lieu or charge on any of
the units of Equipment.

SECTION 2. Each Manufacturer covenants and agrees
that it will cause the Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement to he con-
structed in full accordance with the; Conditional 'Sale Agree-
ment and will deliver this same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement: and that, notwithstanding this Assign-
ment:, it will perform and fully comply with each and all of
Ihe covenants and conditions of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warrant to the Assignee and the Company that at the
time of delivery and acceptance of each unit of the Equip-
ment sold by it, it had legal t i t le to such unit and good and
lawful ritfht In sell such unit and the ti'tle to such unit was
free of all claims, liens, .security interests and other encum-
brances of any nature except only the rights of the Company
under the Conditional Sale Agreement and as to units
manufactured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
•to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of this assignment or of successive assignments or trans-
fer.-.. The Manufacturer slmll have no liability under the
1'oregoiug provisions of this Section '•> unless (a) the
Assignee, in iiny such suit, proceeding or action by the.
Assignee, hcreinabove described, promptly moves or takes
other appropriate action on the basis of Article 15 of the
Conditional Sale Agreement, to strike any su<:h defense,
set-off, counlei'daiiJi or recoupment asserted by Iko Com-
pany and the court or other body having jurisdiction in
such Milt , proceeding or action denies such motion or other
option and accept.-* such defense, set-off, counterclaim or
recoupment as a triable issue in such Miit, proceeding or
action, ami (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
defense, *et-oJT, counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and coimsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction of the Equip-
ment, or any unit 'thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the. Manufacturer.

SECTION 4. Kadi Manufacturer will cause to be plainly,
distinctly, permanently and conspicuously marked on each
side of eaeh unit of the Equipment, at the time of delivery
thereof to the Company, in letters not less than one inch
in height, the following legend:

"OWNED uv A SKCHIBEU PARTY UNDER A SEcmtiTv AUREE-
n u f s T FILED UNDER THE INTKBHTATK COMMERCE ACT, SEC-
TJON 20c".
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SECTION 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
nned in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to -and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement -and as to the units manu-
factured 'by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific 'Car and the Company and the Lease
of the same date between the Company and Pacific



™ Fruit Express Company, and covenanting to defend
the title1 to vsuch unit a against tho demands of all per-
sons whomsoever based on claims 'originating prior to
tho delivery of such units 1>y suck Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an authorized representative of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have been delivered to the
Company in accordance with the Conditional Sale
Agreement, have boon inspected and accepted by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce Commission requirements and speciiications,
and to all standards recommended by .the Association
of American Itailroads, reasonably interpreted as
being applicable to such equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on each side of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

"OwxKD BV A SKC:I:IJKL> PARTY T'NDKIS A HKCIUIUTV
A<i l iKKJ1KNT FlLKU UjtDKIL THE INTKLiSTATK CoMMEUCJ!

ACT, SECTION 20n".

(c) Invoice of each Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as to the correctness of the prices of such units as set
forth in said invoice;

(r?) An opinion of Messrs. Cravath, Swaino & Moore,
acting as special counsel for the Assignee and the
Investors named in the Finance Agreement, dated
as of such Closing Date, slating that ' ( i) the Finance
Agreement, assuming duu authorization, execniion «nd
delivery by such Investors, has been duly authorized,
executi-d rind delivered and is a legal, valid and binding
instrument, ( i i ) the Conditional Sale. Agreement has
been duly authorized, executed and deli\Tored by the

« Company and the Manufacturers and is a legal, valid
^j and binding instrument enforceable; against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid aud binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover siich other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(c) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of inoor-



poration, a.i id has the power and aubhorily to own Us
properties and to carry on its business us now con-
ducted ;

(/) In respect of the Closing Date relating to the
i nil Lai settlement for Equipment under lliis Suction fi,
an oj union of counsel for uacK Manufacturer, dated as
of such Closing Date, stating1 thai (i) the Mamifao.-
LurcM1 i.-. u duly organized and existing corporation in
good .standing under the laws of the jurisdiction of its
incorporation and has the power and authority to own
Us properties and to carry on its business as now con-
ducted, (ii) the Conditional 'Sale. Agreement has been
duly authorized, executed and delivered by the Manu-
facturer and is a valid instrument binding upon and
enforceable against the Manufacturer in accordance
with its terms, (i i i) this Assignment lias been duly
ant homed, executed and delivered by the Manufac-
turer and is a valid instrument binding upon and en-
forceable against the Manufacturer in accordance with
its terms, and ( iv) the Assignee is vested with all the
rights, lillc and interests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the .Assignee by this Assignment; and in respect of
each Closing Date, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
spect of the initial Closing Date and stating that title
to the units of Equipment in such Group is validly
vested in the Assignee, and that such unils, at the time
of delivery thereof to the Company in accordance with
the provisions of the Conditional Sale Agreement, were
free of all claims, liens, security interests and other
encumbrances except only the rights of the Company
under tla- Conditional Sale Agreement and, as to the
units manufactured by Pacific Car, the rights of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same date between the Company
and Pacific Fruit Pjxprcss 'Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any ."jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the 'Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such -Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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ol' the Purchase Price of the Equipment to In- settled for on
such Closing Date, the Company shall IK: relirved of its
indebtedness in respect of the Purchase Price of the Equip-
ment under subparagrapb (c) of the third paragraph of
Article1',' of the Conditional Sale Agreement to the extent of
tho amount or amounts so paid 'by the Company. fJy any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed that the Assignee shall not
be required to make (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or ( i i ) any pay-
ment under this Section (i at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in Hie Conditional Sale Agreement
shall constitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood 'and agreed that, anything herein to tho contrary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufacture]1 except out of
funds furnished to it pursuant to the Finance Agreement.

SKCTION 7. The Assignee, may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thereunder. Jn the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of »uch assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the A^Mgneo herounder. In compliance with Articlo 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhat tan Hank, (X.A.) , Corporate Trus-t Administration,
1 Chase M a n h a t t a n Plaza, New York, New York 1001.") or
,-iiiuh o ( l n s r address as the Ar-.M.'rneo shall have furnished in
wri t iug to the Company.

SECTION- 8. Each Manufacturer hereby:

(<>) represents and warrants to the Assignee, its suc-
cessors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(fc) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time 'and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1,1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by Section 20c of the
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Interstate Commerce Act, and to the recording provisions
of any other statutes pursuant to which this Agreement may
be. recorded.

IN Wrj'JSKss WHKUKOK, the parties liuroto, <>a«h ]jurs»;int
to duo c'orjjuralc authority, have Ociusod Hi is mslruujunl io
be exc'cutcd in Llioir rospcctivo corporate niuucs by duly
authorized officers, or representatives, and their rohpoi-.tivi1

co]'])0]-«ti' seals to })n hereuuto aflixed and duly attested, all
as of the date fir«st abovo writtuii.

OESEBAJL PJLRCTKIO COMPAKST

By
Attest: Vice President

Sec.retary

GuNDERaoN, IKO.

By
Attest: Vice President

Secretary

INTEHNATIOKAL CAB COMPANY
(Division of Intenwtiomil Kameo, Inc.)

By
Attest: Jiinriomil Prcsiilc-tit

Secretary



Attest:
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PACIFIC CAB AND FOUNDBY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOB FBEIGHT COMPANY

By . .̂ V^-ff«r*-*^XVx.
Vice President

Attest:

Secreta

THE DABBY PBODTJCTS OF STEEL PLATE
COBPOBATION

By
President

Attest:

Asst. Secretary
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Attest:

THE CHASE MANHATTAN BANK,
(National AssociatiedSy,

Vice President

C 'V
Asst. Secretary
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STATE OF
_, ss.:
(JOTJNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND FOUNDBY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
QQ •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GENERAL ELECTBIC COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE os?
^S "COUNTY or

On this day of , before me person-
ally appeared , to inc. personally known, who,
being by me duly sworn, says that he is a We President of
GUNDEUSON, 1 NO., that one of the seals 'affixed to the forego-
ing histmnicn't is the corporate seal of said corporation, thai
said inurnment was signed and sealed on behalf of said
oorporation by authority of its Board of Directors and lie
aukuo\vlodged that the execution, of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATK OK Nisw YOUK
ij.ij •

COUNTY OP KRIE ' "

On this day of , before me person-
ally appeared KARL S. LOM<J, to me personally known,
who, being by me duly sworn, says that he is a Presi-
dent of iNTKiiXATioNAL OAK COMPANY (Division of Inter-
national Kameo, Inc.) that one of the seals affixed
to the foregoing instrument is the corporate seal of
said corporation, that said instrument wa> signed and
scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument \\-as the free art and deed of
said corporation.

Notary Pnblio
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STATE OF NEBRASKA
n SS. :
COUNTY OP DOUGLAS

On this f7<*j day offl*«^»»« J97/ , before me person-
ally appeared J.C. KENSFICK , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOE FBBIQHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
gg •

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is President of
THE DAHBY PKODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged 'that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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STATS
COUNTY 88>!

On this 1 day of /tapirst , before me person-
ally appearedJL t HOWAnu , lo me personally known,
who, being by 'me duly sworn, says that he is a Vice Presi-
dent of THE CriASK MANHATTAN DANK, (X.A.), that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and hu acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

hi •' 1 1/> i I' l',..,\
Nsil.iu1 I'nl'lii. S.i JF Ni-w Ynr*

;•. i 1 1 '-MMI 1 1 .
(Jiii '!:i! I in HUH V.i- 1 U.unly

l!mmi..v •. l " i i Miii'i .IU. iJ''
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UNION PACIFIQ RAILROAD COMPANY

Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT

Dated as of May 1, 2971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Bamco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

HIE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT

Dated as of May 1, 1971

BETWEEN

GENERAL ELECTRIC COMPANY

GUNDERSON, INC.

INTERNATIONAL CAR COMPANY
(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY

UNION PACIFIC MOTOR FREIGHT COMPANY

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION

AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent



CONDITIONAL SALE AGREEMENT, dated UK of
May 1, 11)71 between GENERAL ELECTRIC COMPANY, a New
York corporation (hereinafter called General Electric),
GuN'DERStiN, INC., an Oregon corporation (•hereinafter called
Gundei-son), INTERNATIONAL CAH COMPANY (Division of
International Ramco, Inc.), an Illinois corporation (herein-
after called International Car), PACIFIC CAB AND FOUNDRY
COMPANY, a Washington corporation (hereinafter called
Pacific (Jar), UNION PACIFIC MOTOR FRFJGEIT COMPANY, a
Nebraska corporation (hereinafter called Motor Freight),
THR DAUHY PRODUCTS OF STBKL PLATE CORPORATION*, a Kan-
sas corporation (hereinafter called Darby) (tlie foregoing
companies being hereinafter called collectively the Manu-
facturers or .severally, the Manufacturer, or collectively or
.severally called the Vendor as the context may require, all
a* moiv particularly set forth in Article 27 hereof) and
U N I O N PACIFIC RAILROAD COMPANY, a Utah corporation
(hereinafter called the Company).

WHEREAS, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment described in Schedule A
attached hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual prom-
ises, covenant and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
1o bo constructed by or for, and Hold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate 'Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ARTICLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment .to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of G-od, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of -this Article
2 and except as hereinlbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term "Equipment" as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement 'and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice



of such election and furnish the Manufacturer with a copy
of such written consent. lu the event of any such exclusion,
the Company and the Manufacturer shall execute an agree-
tnonl di1 agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time bo. filed or recorded. If the Manufacturer's
failure to deliver, on or before November 30, 1971, all the
tfquipmont, resulted from one or more of the causes re-
ferred to in the preceding paragraph, the Company shall
nevertheless he obligated to accept such excluded equip-
ment, ami the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the Company
.-hall arrange therefor, by means of a conditional >ale, oquip-
n i L ' i i f trust, or such other appropriate method of financing
the purchasi1, ay the Company shall determine and as shall
be reasonably acceptable to the Manufacturer.

From time to time upon the completion of the construc-
tion of each unit or of a number of units of the Equipment,
such unit or units shall bo presented to an inspector or other
authorized representative of the Company for inspection at
the place do>ignated for delivery of such unit or units, ami
it''Such unit or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, such inspector or authorized repiVM-ntalivi- of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of acceptance (heivinaftrr culled the
(Vriificato of Acceptance) stating that such unit or units
nave been delivered to the Company hereunder in accor-
dance w i t h this Agreement, h*m> been inspected and ac-
cepted by him on behalf of the Company, conform to the
H|)i 'cinV.iii.iiins applicable thereto, to all applicable Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroad:* and are marked in accordance with Article 6



hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions arid arc acceptable to the Company in all details;
provided, however, that -the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1,1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ARTICLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer's
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term "Purchase Price"
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a 'Group), each Group to consist of all units of



the Equipment, delivered to and accepted by the Company
in the calendar month preceding (or in respect of the final
Group, preceding or on, as the case may be) the Closing Date
(fixed as hereinafter provided) in respect of such Group.

Subject to the provisions of this Article 3, thu Company
hereby acknowledges itself to ho indebted to the Vendor in
the amount of, and hereby promises lo pay in cash to the
Vendor ai such place as the Vendor may designate, the Pur-
chase Price of the Equipment to be constructed ami •old by
such Vendor, as follows:

(a) On the Closing Date, with respect to each Group,
an amount equal to (i) '20% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the Group invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to K0$- of the »um of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,ii.')0,()00 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(b) On the next succeeding Closing Date following
receipt from each Manufacturer of its iinal certificate
(hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amount, if any, by
which the iinal aggregate Purchase Price of all such
units, as stated therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(<;) In five substantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
to 80?o of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafter called the Conditional Sale In-
debtedness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, proi'ided, howcrc.r, that, in case



the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the 'Conditional Sale Indebted-
ness shall be payable on July 15,1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15,1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term "Closing Date" with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term



"business days" as used herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
banking institution's are authorized by law to close.

Interest under this Agreement shall be determined on
tho basis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
interest at 8c/o per annum upon all amounts remaining
unpaid after tbe same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal lender
for the payment of public and private debts. Payments to
Maimf.'K'.turei-s shall be made in Federal Funds. In tho
event of an assignment by a Manufacturer of its right to
receive any payment hcreunder as hereinafter contem-
plated, such payment to its assignee shall be made in New
York Clearing House funds. In any case where the dale of
a payment provided for in this Agreement shall be, in the
Oily of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law to close,
thon such payment need not be made on such date but may
be made on the next succeeding business day and such exten-
sion of time shall, in any case, be included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hercunder, prior to the date it becomes due.

ARTICLE 4. Taxes. All payments to be made by the
Company hereunder will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respect of the amount of any local, state
or federal taxes (other than income, gross receipts [except
gross income or gross receipts taxes in the nature of sales
laxr^l excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thereof and additions thereto (except
such as are not required pursuant to the applicable laws
or rulos referred to in Article S) hereof and as may be
removed without in any way affecting or impairing either
the originally intended function or the use of any such
unit of the Equipment) shall constitute accessions to the
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in the term "Equip-
ment" as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditioned Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company's obligations herein
eonf.a:iu'd shall have been performed by the Company, ab-
.lOlute right to Ihe possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out furl her transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute a bill or bills of sale of the Equipment transfer-
ring tin; Vendor's title thereto and property therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such bill
or bills of -wle to the Company at its address specified in
Articles 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may be necessary or appropriate
in order then to make clear upon the public records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hereof and not theretofore applied as therein
provided. The Company hereby waives and releases any
and all rights, existing or ihat may be acquired, in or to
Ihe payment of any penally, forfeit or damages for failure
io execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ABTICLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word 'Owner'
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of identification of the ml first of the Company or such
Alfiliate or lessee therein.

AIITICJLK 7. lli'ylaccmcnl of E<t>d))mcnt. In the event
liuit any unit ol' Equipment shall bo worn out, lost, con-
demned, siulen, destroyed, irreparably damaged, -.nizod by
government or otherwise rendered permanently unfit for
use from any c-.an.se whatsoever (such occurrences being here-
inafter called Casualty Occurrem-ps) prior to the payment
of the. fail amount of the Conditional Sale Indebtedness,
together with inle.re.-t thereon, and all oilier payments
required hereby, ihi1 Company Hlmll promptly ( t i fb-r it lias
knowledge of fin-li (^asunlly Oct'iirrence) and fully inform
the Vendor in regard thereto. When the totsxi Casualty
Value (as hereinafter dethied) of units that have suffered a
(Jasuaity (Jociirroni'u shall exceed $100.000 (oxc-lnfive of
units hnving suiTered a Casually Occmrronce with respect to
whicih a payment shall have been made to the Vendor pur-
suant to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal to the Casualty Value of such
units, a^ of the date ol' such payment, and shall file with
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of >uch unit of Equipment suffering
a Casualty Oceiirrenee, and the Vendor shall not there-
after have any interest in Mich unit or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casualty Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
1)0 that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Kqiiip-
metit. The Casualty Value of each replacement unit .suiter-
ing a Casualty Occurrence, shall lie that proportion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the tirst paragraph
of thip Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so remaining as of the date of th"
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default 'Specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer's certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term "Equipment" as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate 'Commerce Commission in
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accordance with Keel ion 20r of the Inter*) tah1 Commerce
ACL uf an appropriate supplemental agreement describing
sncli replacements) anil do any and all 'such nds as may bo
necessary to cause such replacements to come under and be
subject to tliis Agreement, and to protect the title of the
Vendor to such replacement units. All such replacement
uuits shall be warranteed in like manner us is customary
fur units ol' Hive type aud ago. Whenever llie Company shall
file wi th the Vendor a written direction to apply amounts
toward the cost of any replacement unit or units, I lie Com-
pany .-.hall file therewith in such number of counterparts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit i« sltULdard-
gauge railroad equipment (other than work or passen-
ger equipment) first put into service no earlier than
May 1, 1971, and is warranteed by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, tin1 cost of such replacement unit and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and dear of all prior claims, Ikius security interests
and other encumbrances except Permitted Liens as
defined in Article 12 thereof, that such iinil lias come
under and become subject to this Agreement and that
the Company has duly filed with the Inierstate Com-
merce Commission, as provided'by the third paragraph
of this Article 7, the supplemental agreement, required
hereby and duly taken all other action required hereby;
and

(3) a bill of sale to the Vendor from the owner of
such replacement uuits in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened 'and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated'' prime " or iits equivalent by
Standard & Poor's Corporation or Moody's Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including 'accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Article 7 (including
for this purpose Authorized Investments) shall bo applied
l)y the Vendor us if such money were money received
upon the sale of Equipment pursuant to Article 38 hereof.

ARTICLE 8. Maintenance and Repair. The Company will
at all times maintain the Equipment in good order and
good running repair at its own expense.

AKTICLE 9. Compliance with Indies out] Rules. During
the term of this Agreement the Company will comply in
all respects with alJ laws of the jurisdictions in which
operations of tho Company involving the Equipment may
extend, with the interchange rules of the Association of
American Railroads and with all lawful rules of tin1 Depart-
ment of Transportation, the Interstate Commerce Commis-
sion and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the. Equipment, to the extent thai such laws and rules affect
the title, operation or use of the Equipment; and in the
event that such laws or rules require the alteration of the
Equipment, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper condition for
operation under such laws and rule-*; nroviilaJ, liowr-rer,
that the Company may, in good faith, contest tlie validity
or application of any such law or rule m any reasonable
manner which does not, in the opinion of the Vendor,
adversely affect the property or rights of the Vendor
horcunder.

ARTICLE 10. Reports and Inspections. On or before
April 130 in rach year, commencing with the year 1972, Ihe
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December Ul, (a) showing the amount, description and
numbers of the Equipment then covered hereby, the amount,
description ami numbers of all units of the Equipment that
may have ^nJTert-i l a Casualty Occurrence during the pre-
ceding calendar year (or since the date of this Agreement in
the case of the first such statement), and such other iiifor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany 'a records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make 'any such inspection shall be deemed a
waiver of any of the Vendor's rights under this Agreement.

AKTICLE 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ARTICLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good fallli and by appropriate legal proceedings in any
reasonable manner and the non-payment thereof dors not,
in the opinion of the Vendor, adversely affect the property
or riglits of the Vendor hereunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall be secured by and under this
Agreement.

This covenant, will not 'be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent or undeter-
mined or inchoate materialmen's, mechanics', workmen's,
repairmenV or other like liens arising in the ordinary
course of -business and, in each case, not delinquent (snch
liens being herein called Permitted Liens).

ARTICLE 13. Company's Indemnities; Manufacturers'
Wurruntifti. The Company agrees to indemnify and save
harmless the Vendor and each Manufacturer from and
against all losses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in Connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, or out of Lhe ux.1 and operation thereof by the Com-
pany during the period when title thereto remains in the
Vendor or the transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and a1! other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article f>
hereof, or the termination of this Agreement in any manner
whatsoever.

Af t e r acceptance by the Company of any unit or units of
Equipment as provided for under Article 2 hereof, the Com-
pany will bear the risk of, and shall not be released from its
obligations herennder in the event of, any damage to or the
destruction or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the 'Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the article or material originally specified, or accept tho
original article or material with such warranty as may be
secured.

Each Manufacturer agrees with the Company that the
acceptance of any imit by the Company under Article 2
hereof shall not be deemed a waiver by the Company of
any of its rights under this paragraph. This warranty shall
continue in full force and effect for the period stated not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title to
the Rquipmont, as provided in Article 5 hereof, or tho
termination of this Agreement in any manner whatsoever.

ARTICLE 14. Patent Indemnities. Except in cases of
designs, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a result of specification by the Company, and articles and
materials specified by the Company and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold the Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Company, or the user of any of the Equipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Manu-
facturer harmless from and against any And all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel foes, in any manner imposed
upon or accruing against the Vendor and/or the Manu-
facturer because of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufac-
turer or article or material specified by the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of 'any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and 'arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of 'action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the 'Company hereunder, and the 'Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ARTICLE 15. Assignments. The Company, to the extent
that it may effectively do so nnder applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling slock of the Company, and which, by execution
of an appropriate instrument satisfactory to the Vendor,
shall 'assume and agree to perform each and all of the
obligations and covenants of the Company hereuuder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any -assignee to, or relieve any
Manufacturer from, any of its obligations to cause to bo
constructed and to deliver the Equipment in accordance
herewith or to respond .to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and snbparagraphs
(a) and {•!)) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intruded to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor's right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to <the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of -the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor's rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words to be marked on each side of
each unit of the Equipment so as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall be specified by such assignee, subject to
the requirements oi' the lawn of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or to a successor agent in case, and to the
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be homo by the Company. The
cost of marking such names and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each settlement for a Group of Equipment
subsequent to such transfer w assignment, deliver to the
assignee, at tho time of delivery'by Ihe Company of notice
fixing the Closing Date will] respect to such fSroup, all
documents required by the terms of such assignment to bo
delivered to the assignee in connection with such settle-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have boon assigned by a Manu-
facturer and the assignee shall iiot make payment! io such
Manufacturer on the Closing Date with respect to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of such (Jroup payable by the
Company pursuant tn subparagraph (c) of the third para-
graph of A Hide 'i hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the 'Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
tho Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the 'Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ABTICUB 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the 'Company to the Manufacturer under this
Agreement on account of the Company's indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other sums becoming
due from the Company under this Agreement other than
those hercinabove excluded; and (c) all of each Manufac-
turer's rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
incut by ;i Manufacturer to an assignee or a single agent for
several assignees, an Event of Default shall have occurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

ABTICLK 17. Default/*. In the event that any one or more
of the following Events of Default shall occur and be con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of Hie Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(&) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relating to the financing of the Equipment, on its part
to be kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(c) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the 'Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations), 'ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore; paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other 'amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance1 of the indebtedness, pay-
able as aforesaid, in respect of the, aggregate Purchase
Price of the Equipment, and lo collect such judgment out of
any property of the Company wherever situated.

The Vendor may at its discretion waive any such Blvont
of Default and its consequence's and rescind and annul any
such declaration by notice to the Company in writing to
that effect, and thereupon the respective rights of the
parlies shall bo as they would have been if no such Event of
Default had existed and no such declaration had been inadu.
Notwithstanding the provisions of this paragraph, il- is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

AISTICLE 18. Rpwpdii'ft. If an Event of Default shall have
occurred and be continuing as hercinabove provided, then
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately due and payable as hereinbefore; pro-
vided and during the continuance of such Event of Default,
tho Vendor may, upon such further notice, if any, as may be
required for compliance with any mandatory requirement of
law applicable to the action to be taken by the Vendor, take
or cause to bo. taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability -to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agont or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebtedness in respect of t'he aggregate
Purchase Price- of tiie Equipment shall have linen declared
immediately due and .payable, as hereinbefore provided, the
Vendor (after retaking possession of the Equipment as
hereinbefore in this Article 18 provided) may, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its election retain the Equipment as its
own and make such disposition thereof as the Vendor shall
deem fit, and in such event all the Company's rights hi the
Equipment will thoreu]>ou terminate and all payments
made by the Company may he retained by the Vendor as
compensation for the use of the Equipment by the Com-
pany; provided, however, that if the Company, within 30
days of receipt of notice of the Vendor's election to retain
the Equipment for its own nso, as hereinafter provided,
shall pay or cause to bo paid to the Vendor the total unpaid
balanci1 of such indebtedness (including, without limitation
thereto, tho unpaid balance of the Conditional Sale Indebt-
edness, togeibfir with interest thereon accrued and unpaid),
and all other amounts payable by the Company under this
Agreement, thon in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, at its election and upon reasonable notice to
the Company and to any other person to whom notice of
time and place musit be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equity, at public or private sale
and with or without advertisement as tho Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no obligation to, lease from time to time any or all
units thereof to such persons or corporations on such terms
and for such periods as it shall deem advisable, all subject to
and in compliance with any mandatory requirenumts of law
tliisu in force and applicable to such sale: provided, low-
ccer, that if prior to such sale, and prior to the making of a
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ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor's reasonable attor-
ney's fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to 'and
vest in the Company. The proceeds of such sale, less the
attorneys' fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor's election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right



31

of the Company lo purchasi: or provide a purchaser, within
10 days after notice of thi1 proposed sale price, at the
same price offered by the intending purchaser or a hotter
price. To the extent not prohibited by any such require-
ments of Jaw, the Vendor may bid for ami become tin; pur-
chaser of tin; Equipment, or any unit thereof, *o offered
for .-sale without accountability to the Company (except to
Hie extent of surplus money received as hereinafter pro-
vided in this Article 18), and in payment of the purchase
price therefor the Vendor shall be entitled, to the extent
riot prohibited as aforesaid, to Imvn credited on account
thereof all sums diic to the Vendor from the Company
hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall bo in addition to every other
power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be escrowed from time to time and
simultaneously and as often and in such order as may be
deemed expedient by the Vendor. .All such powers and
remedies shall be cumulative, and the exorcise of one shall
not be deemed a waiver of -the right to exercise any other
or others. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any payments due hnreunder shall impair any such
power or remedy or shall be construed to bo a waiver of
any default or an acquiescence therein.

If, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall re-
main any amount due to it under the provisions of this
Agreement, ilie Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall fail to pay such deficiency, the Vendor may bring suit
therefor and i-hull be entitled to recover a judgment there-
for against l.hi- Company. It', after applying as aforesaid
all sums realised by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such 'surplus shall lie
paid to the Company.
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The Company will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hcreunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys' fees, and
the amount thereof shall be included in such judgment.

ARTICLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the 'Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor's rights hereunder, and any and
all rights of redemption.

ARTICLE 20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor's right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor's rights or the
Company's obligations hereunder. The Vendor's acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company's obliga-
tions or the Vendor's rights hereunder with respect to
any subsequent payments or defaults therein.

ARTICLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20e of the Interstate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ARTICLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the Qrst assignee 5s an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ARTICLK 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Ghmderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Struct, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
boon furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ABTICLE 24. Laiv Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the 'State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ARTICLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing and
duly executed on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely states the rights of tho Vendor and
the Company with respect to tho Equipment and amends
and supersedes all other agreements, oral or written, with
respect to the Equipment including the Lease Agreement,
dated as of -May 1, 1971 between Pacific {Jar and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the. Company.

ARTICLE 27. Definitions. The term "Vendor", when-
ever used in this Agreement, means, before any assign-
ment of any of its rights herounder each Manufacturer, and
any successor or successors i'or the time being to its manu-
facturing properties and business, and, after any such as-
signment, both any assignee or assignees for the time being
of such particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
hereundur that are retained and excluded from any assign-
ment; and the term "Manufacturer", whenever used in
this Agreement, means both 'before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties and
business.

The term "Company", whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
first sentence of Article 15 hereof.

ARTICLE 28. Execution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terpart* logethor shall constitute but one and the same
contract, which shall lie. sufficiently evidenced by any such
original counterpart. Although this Agreement is dated
for convenience as of May 1, 1S>71, the actual (late or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEBEOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

BNERAL ELECTBIC COMPANY

By
General Manager, Locomotive

Products Department
Attest:

Secretary

GlTNDEBSON, INC.

By
Attest: Vice President

Secretary

INTBBNATIONAL CAB COMPANY
(Division of International Bamco, Inc.)

vBy
Divisional President

Attest:

Secretary



Attest:

Attest:
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PACIFIC CAR AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOR FREIGHT COMPANY

By
Vice President

Secretary

Attest:

THE DARBY PRODUCTS OF STEEL PLATE
CORPORATION

By

.cirtc

u
Attest:

:.... .M . Secretary

/President'
/ i

Assi.Secretary

UNION PACIFIC RADLROAD COMPANY

Vice President
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STATE OF
88 *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
ELECTRIC COMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that -the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE OF
88 *COUNTY OF

On this day of , before me person-
ally appeared • , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GUNDEBSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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STATK OP NEW YORK
eg •

COCJNTY OF EBLE

On this day of , before me person-
ally appeared KAHL S. LUNG, to me personally known, who,
being by me duly sworn, saya that he is President of IXTER-
NATIONAIJ CAR COMPANY (Division of International Ramco,
Inc.) that one of the seals affixed to the foregoing instru-
ment is tlio corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE op
~ ss.:COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAR AND FOI:NDRY COMPANY, that one of the
seals affixed to .the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and lie acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OP
COUNTY OP

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOE FBEIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OP n*v J < J

COUNTY OP 4y<

On this ^ •— day of Ci^t^u^J^ , before me person-
ally appearedUJ\ .l&iutr&Wr *° me personally known,
who, being by Hl^duly swor^xSays that he is President of
THE DABBY PsemrCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

ts'VF jji!v ?". '972



41

STATE OP "fast
COUNTY OF

On this • / ' day of J iu<fttst' ^/^', before me person-
ally appeared ~W*S<- '*+•*<,• , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UKIOST PACIFIC RAILROAD COMPANY, that one of the
souls affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

CLi'ABrTII L. nAJPIN"
^fistaiv I'-blir. E'.TI' .,f N.-W Vnrk

f ' i ' :' :n N.v • .- i . r; • : ity
is- "" '.'.\t-.- hi ". Y f.> r: i ' - . c.

I'liih u.iDit ' 4|i in-3 Mill.!. TiH, l.t



11!

im jh'S,'-1 '̂ «? Srt S § >>'̂ "'c iS ^3.*""
SwSfSo olas l2(2£ <wl;

f* J

S3-

I
55

si
PJ8

I s I

8

f

8

o
CQ -;K

02

•2 °-?
!Sr. Si

•3I
lit
feg^
,g« s

fcWt/J

"O
*J

5 oo

. *^^-« ". *^ I

j-i-s s«t5^.t^-js 2^f^-.
'^•aS S^-sI

j B,
i W

OH
B.a

•"S'i<->„ i
o ^ fir> <3 E

tiSJ

u

3 (32 J • — «
• 73 few !

LSM

*§•

'̂ iii* m
§

S.-5S

u
i
a

•-B

I S



43

SCHEDULE B

Manufacturer

General Electric

Gnnderson
Motor Freight

International Car
Darby

Pacific Car

To repair at the Manufacturer's plant or to deliver
to the Company at its plant a new part to replace
any part that may fail under normal service within
two yoars after shipment from the Manufacturer's
plant or before tho unit of Equipment in which such
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done 'by tho Manufacturer or defec-
tive material ill equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer's plant or to deliver
to Iho Company at the Manufacturer's plant, a new
part to replace any part of any unit that may fail
under normal sen-ice within one year after ship-
ment from the Manufacturer's plant because of
faiilty work done or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer's plant
or to replace the defective part or to pay the
cost of repair or replacement according to the
AAR (lode of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffic, any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1973 between GENERAL ELEOTBIC COMPANY, a New York
corporation (hereinafter called General Electric), GUNDEB-
SOK, IN-C., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL CAB COMPANY (Division of Inter-
national Ramco, Inc.), an Illinois corporation (hereinafter
called International Car), PACIFIC CAB AND FOUNDRY COM-
PANY, a "Washington corporation (hereinafter culled Pacific
Car), UK [ox PACIFIC MOTOR FREIGHT COMPANY, a Nebraska
corporation (hereinafter called Motor Freight), THE DARBY
PRODI-CITS OF STEEL ['LATE CORPORATION', a Kansas corpora-
tion (hereinafter called Darby) (the foregoing companies
being hereinafter called collectively the Manufacturers or
severally the Manufacturer) and THE CHASE MANHATTAN
BANK (National Association), a national banking associa-
tion wiih its business address at 1 Chase Manhattan Plaza,
New York, Now York 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafter called the
Finance Agreement) and said banking corporation, so act-
ing being hereinafter called the Assignee.

WHEREAS, the Manufacturers and Union Pacific Railroad
Company, a corporation duly organized and existing under
the laws of the State of Utah, with an ofiice in New York,
New York (hereinafter called the Company), have entered
into a Conditional Sale Agreement, dated as of May 1,1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment);

Now, THEREFORE, THIS AOREEMEXT WITJTEPSETH: That,
in consideration of the sum of One Dollar ($1.00) and
other good and valuable consideration paid by the Assignee
to the ManiiFaemrers,'the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SECTION ]. Each Manufacturer hereby assigns, transfers
and sets over unto the Assignee, its successors and assigns:

(«) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(6) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (&) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and 'in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(c) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent



assignment pursuant to tho provisions of Article 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to tli« Company in respect of tho Equipment shall
be and remain enforceable' by the Company, its successors
and aligns, against and only against the Manufacturer. En
furtherance of the foregoing assignment and transfer, the
Manufacturer hereby authorizes and empowers the As-
signee in tho A*signee's own name., in the name of the
Assignee's nominee, or in the name of and as attorney, here-
by irrevocably constiluted, for the Manufacture]1, to ask, de-
mand, sue for, collect, receive and enforce any 'and all sums
to which the Assignee is or may become entitled under this
Assignment and compliance by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and liability
and for the solo benefit of the Assignee.

"Rach Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

SECTION 2. Each Manufacturer covenants and agrees
tliat it will cause tho Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement to be con-
structed iii full accordance with the'Conditional Sale Agree-
ment and wiU deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement: and that, notwithstanding tliis Assign-
ment, it will perform and fully comply with each and all of
ihe covenants and conditions of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warrant to the Assignee and the Company that at the
time of delivery and acceptance of each unit of the Equip-
ment sold by it, it had legal title to such unit and good and
lawful riji'iii to sell such unit and Ihe title to such unit was
free of aJI claims, liens, security interests and oilier oneum-
branf.es of any nature except only the rights of the Company
under the Conditional ftale Agreement and as to units
manufactured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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twecn Pacific Car and the Company and the Lease as of the
same date between the 'Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
•to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

SECTION 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment 'and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from 'and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason



of this assignment or of succeppi vo assignments or trans-
fers. The Manufacturer shall have no liability nuclei1 the
foregoing pn>vi>ions of thi*. Section IJ unless (a) the
Assignee, in any siich suit, proceeding or action by Hie
As^gnce, hereinabove described, promptly moves or takes
other appropriate action on the basis of Article 15 of 'the
Conditional Sale Agreement, 1o strike, any such defense1,
set-off, counterclaim or recoupment asserted by the Com-
pany and the court or oilier body having jurisdiction in
such suit, proceeding or action denies such motion or other
action and accepts such defense, sot-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufacturer of any such
definite, set-olT, counterclaim or recoupment asserted by the
Company and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The Manufacturer will indemnify, protect and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or Us assigns be-
cause of the use in or about the construction of the Equip-
ment, or any nnit 'thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe-, on any patent or other right, except for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

N 4. Each Manufacturer will cause to be plainly,
distinctly, permanently and conspicuously marked on each
side of each unit of the Equipment, at the time of delivery
thereof to the Company, in letters not less than one inch
in height, the following legend :

"(KVXKD r»v A SECURED PARTY TTNDEII A SEi:n?mr AUHRE-
MEXT FILED UKDKR TUB INTERSTATE COM M BUCK A<vr, SEC-
TION 20c".
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SECTION 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SECTION 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect .to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured 'by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific 'Car and the Company and the Lease
of the same date between the Company and Pacific



Fruit Express (Company, anti covenanting to defend
tlio title to such units against the demands of all per-
sons whomsoever based on claims originating -prior to
the delivery of such uuits by such Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an authorized representative of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have been delivered to the
Company in accordance with the Conditional Sale
Agreement, have been inspected and accepted by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable thereto and to -till applicable Interstate Com-
merce Commission requirements and specifications,
and to all standards recommended by the Association
of American Railroads, reasonably interpreted as
being applicable to such equipment, and further stating
that there was plainly, distinctly, permanently and con-
spicuously marked on oaeh wide of each of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

"( ) \VNED KV A SRCTJUKLI PARTS* UMJEB A SECURITY
AliBKKMENT FlLEU I 'NUKIi THE INTERSTATE COMMERCE

A or, SECTION 20c".

(c) Invoice of each Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as to the correctness of the prices of such units as set
for.th in siaid invoice;

('/) An opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the Assignee ami the
Investors named in the Finance Agreement, dated
as of such Closing Date, stating that (i) the Finance
Agreement. asMiming due authorization, execution and
delivery by such investor.-', has been duly authorize)I,
executed and delivered and is a legal, valid and binding
instrument, ( i i ) the Conditional Sale Agreement has
been duly authorized, executed and delivered by the
•Company and the Manufacturers and is a legal, valid
and binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors ;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of inoor-



jioraiion, and ha^ the power arid uulljnrity to own its
properties and to carry on its business as now con-
ducted ;

(/) In respect of the Closing Date relating >\.o >the
initial settlement for Equipment under this Section fi,
an opinion of counsel for each Manufacturer, dated as
of such Closing Dale, stating that (j) the Manufac-
turer is a duly organized and existing corporation in
good standing under the laws of the jurisdiction of its
incorporation and lias the power and authority to own
its properties find to carry on its business as now con-
ducted, (ii) the Conditional 'Sale Agreement has been
duly authorized, executed and delivered by the Manu-
facturer and is a valid instrument binding upon and
enforceable against the Manufacturer in accordance1

with ils terms, ( i i i ) this Assignment has been duly
authorized, executed and delivered by the Manufac-
turer and is a valid instrument binding upon and en-
forceable against the Manufacturer in accordance with
its terms, and (iv) the Assignee is vested with all the
rights, title and interests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respect of
each Closing Date, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
spect of the in i t ia l Closing Pale and stating that title
to the units of Equipment in such Group is validly
vested in the Assignee, and that such units, at the time
of delivery thereof to the Company in accordance, with
the provision* of the ('onditional Sale Agreement, were
free of all claims, liens, security interests and other
encumbrances except only the rights of the Company
under T i n : Conditional Sale Agreement ami, as to the
units manufactured by Pacific Car, the rights of the
Company under the Lease Agreement dated us of
May 1, 1971, between Pacific Car and the Company,
and t'he Lease of the same date between the Company
and Paciiic Fruit Express'Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (/) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors' rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
each Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of 'any such party to furnish any such funds with
respect thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purchase Price of the Equipment to IMS settled for on
such (losing Dalo, the Company shall be relieved of its
indebtedness in respect of the Purchase Price of the Equip-
ment under subparagraph (c) of the third paragraph of
Article 3 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company, liy any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is imderstood and agreed that the Assignee shall not
be required to make (i) auy payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

SECTION 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assigne.es shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the Assignee hereunder. Tn compliance with Article 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhattan Bank, (N.A.), Corporate Trust Administration,
1 Cliasu Manhattan Plaza, New York, New York 10015 or
siu-li other address as the Assignee shall have furnished in
writing to the Company.

SECTION 8. Each ilanufacturer hereby:

(a) represents and warrants to the Assignee, its suc-
cessors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(c) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred .to the Assignee or
intended so to be.

SECTION 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SECTION 10. The terms of this Assignment and the rights
and obligations hcrcunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by Section 20c of the
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Interstate Commerce Act, anil to the recording provisions
of any other statutes pursuant to which this Agreement may
bo recorded.

IN WITNESS WHRUKOF, the parties lioroto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names l>y duly
authorized officers, or representatives, and thuir respective
corporate .->eal> to be hereunto affixed and duly attested, all
as of the date first above written.

GENERAL, ELECTBIC COMPANY

By
Attest: Vice President

Secretary

GUNDEBSOM, INC.

By
Attest: Vice President

Secretary

INTERNATIONAL, CAB COMPANY
(Division of International Uameo, Inc.)

By
Attest: Divisional President

Secretary



Attest:
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PACIFIC CAB AND FOUNDRY COMPANY

By
Vice President

Secretary

UNION PACIFIC MOTOB FREIGHT COMPANY

By
Vice President

Attest:

Secretary

THE DABBY PBODUCTB OF STEEL PLATE
COBPOI



Attest:
"~ s

k..-.., ..
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THE CHASE MANHATTAN BANK,
(National Association).

Asst. Secretary
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STATE OF
COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of PACIFIC CAB AND FOUNDBY COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors 'and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
fibQ *

COUNTY OF

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GENERAL ELECTBIC COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
,, ss.:COUNTY OF

On this day of , before me person-
ally appeared , to me personally known, who,
being by mi; duly sworn, says that he is a Vice President of
GIFNUKRHON", Txr., that one of the seals affixed to ihe forego-
ing instrumeii'l is the corporate seal of said corporation, lhat
salt! instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instru-
ment was Ihe free act and duod of said corporation.

Notary Public

STATB OF NKW YOBK
( 1 Til SS* •

.OPSTY OF KiHlE

On this day of , before me person-
ally appeared KAHL S. LONO, to me personally known,
who, being 'by me duly sworn, says that he Is a Presi-
dent of I N T K R X A T I O N A I , CAR COMPANY (Division of Inter-
national liamco, Inc.) that one of the seals affixed
to the foregoing instrument is the corporate seal of
said corporation, that said inst rmnent was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
COUNTY OP ss':

On this day of , before me person-
ally appeared , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UNION PACIFIC MOTOB FBEIGHT COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
COUNTY OF ksj **</* **?•• SS- :

On this ^ — day tAtbt-A^f' , before me person-
ally appeared>feMv^£^-v44Zfer to me personally known,
who, being by <£o« dulj^swora; says that he is President of
THE DABBY PRODUCTS OF STEEL PLATE CORPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

otary Public
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STATE OF^^-/^

On this 12th day of &ue^a^ ' < « / , before me person-
ally appeared fl. it HOWARD , to me personally known,
who, being by "me duly sworn, says that he is a Vice Presi-
dent of THE CjLtt'ri MANHATTAN BANK, (N.A.), tliat one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument, was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

LD!?I 'In || 'll.T.HA
NcifT, f. .' , sjl.ll.' Ul \.w

Hi. . . .1." .1
l in \-:v, Yc ih !J:i|||ilv
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UNION PACIFIC \RAILBOAD COMPANY

By
Vice President

Dated as of May 1,1971. '


